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IN THE 

United States Couzt of Appeals! 

District of Columbia. 

No. 9607. 

Allen T. Simmons, 
v. 

Federal Communications Commission, 

Appellee. 

_ i 

I 

Appeal from the Federal Communications Commission. 

i 

i 

BRIEF FOR APPELLANT. ! 


I. STATEMENT OF THE PROCEEDINGS BELOW. 

| 

This is an appeal from a decision and order of the 
Federal Communications Commission, dated April 27th 
(regarding which a petition for rehearing was denied 
July 1, 1947) denying an application of Allen T. Simmops 
to improve his radio-broadcasting facilities by increasing 


Appelldnt, 
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the power of his station, WADC, Akron, Ohio, at a more 
desirable frequency, while at the same time granting those 
facilities to WGAR Broadcasting Company. 

The decision complained of was entered after a long 
“competitive” hearing. At that hearing Mr. Simmons 
said that his station was an affiliate of the Columbia Broad¬ 
casting System and that, during the license period for 
which he was making application, he proposed to broadcast 
all of the programs offered to him by Columbia under his 
affiliation agreement. The Commission’s opinion (with 
three of the seven commissioners not participating), 
bluntly told Mr. Simmons that in view of this plan for the 
programs of his station, the Commission would give no 
further consideration whatsoever to his application and 
would deny it upon that ground alone. The opinion then 
went on to grant the “competing” application of WGAR 
Broadcasting Company with the admonition to Mr. Sim¬ 
mons that the Commission’s reasons for that grant were 
none of his business. 

Affirmance of the opinion would give the Commission 
judicial approval of its claimed power to control the pro¬ 
gram content of its licensees. The opinion is carefully 
drawn to this end, in view of the announced intention of 
Mr. Simmons to seek judicial review of any adverse deci¬ 
sion (App., pp. 60, 152). 

This makes desirable a full review of the history of the 
controversy between WADC and WGAR. 

In 1940, WGAR was operating at Cleveland, Ohio, at the 
undesirable frequency of 1450 kilocycles with one kilowatt 
night power, five kilowatts day. The interference situa¬ 
tion was such that WGAR was required to use a direc¬ 
tional antenna at night. Similarly, WADC was operating 
at Tallmadge (Akron), Ohio, at 1320 kilocycles with one 
kilowatt night, five kilowatts day. The interference situ¬ 
ation was such that a directional antenna was required at 
night (FCC List of Radio Broadcast Stations, February 
13, 1940, Mimeograph 38615). 
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January 6, 1940, WGAR made application to the Cjom- 
mission to use the frequency 730 kilocycles, a clear cljan- 
nel assigned by treaty for primary use in the Dominioiji of 
Canada. This application remained on file in that form 
until February S, 1942, at which time it was amended by 
WGAE so as to specify the frequency 1220 kilocycles ^ith 
power of 50,000 watts. Almost simultaneously, on ijeb- 
ruary 10th, Mr. Simmons for WADC filed a similar appli¬ 
cation for 1220 kilocycles with 50,000 watts. 

The frequency and power thus requested by the jwo 
applicants projected a coverage sufficiently extensive so 
that both stations would render primary service to Cleve¬ 
land and the surrounding area, and the difference in loca¬ 
tion as between Cleveland and Akron is, for the purposes 
of these applications, immaterial. 

February 23, 1942, the Commission published a state¬ 
ment of policy for the handling of applications. Without 
indicating any statutory authority, the Commission stajted 
that it would grant no radiobroadcasting station applica¬ 
tion except under certain conditions, no one of which was 
sufficient to make an exception of the WADC or WGjAJfc 
applications. In each instance new transmitting equip¬ 
ment and new r directional antennas were required and the 
materials for these were then “critical” (9 F. C. C. 3^3). 

In an effort to obviate a portion of the objection pre¬ 
sented by this order, WGAR, on March 25th, amended its 
application to specify power of 5,000 watts, but the new 
directional antenna was still required. 

May 11, 1942, the Commission issued its hearing notices 
on the two applications and the hearing was held j|me 
22nd to 25th. 

September 22nd, the Commission modified its policyi of 
April 27th “in order that applications involving shifty in 
frequency in which no materials will be utilized other than 
quartz crystals, may be granted, . . (9. F. C. C. 3(J4). 

About a year later, on September 14, 1943, the Compiis- 
sion published a proposed decision, proposing that the 
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application of the WGAR Broadcasting Company be 
granted. This proposed decision pointed out that while 
the facilities of WGAR would be improved, the station 
would still not render adequate coverage to Cleveland. 
Accordingly, it proposed a condition that WGAR, as soon 
as materials might become available, file a further appli¬ 
cation so to improve its facilities as to render satisfactory 
coverage to the city. In due course, and after exceptions 
filed by Simmons, oral argument on the proposed decision 
was held November 3rd. A meeting of the Commission 
was convened immediately after the argument and at that 
meeting, on the same day, the Commission adopted a final 
decision granting the application of WGAR and denying 
that of Simmons. Two relevant reasons were given for 
this action, first, that the Simmons proposal, while ex¬ 
tending his own coverage, did so at the expense of inter¬ 
ference to a station in Philadelphia, contrary to the fair- 
and-equitable-distribution provisions of Section 307(b) 
of the Communications Act, and, second, that the construc¬ 
tion of the Simmons antenna in the manner and at the 
place specified in the application 'would constitute a 
hazard to air navigation. 

An application for rehearing was filed November 24th, 
and was denied December 21, 1943. 

An appeal was taken to this Court January 7, 1944, and 
argued October 3rd. The appeal was laid as from both 
actions of the Commission, one denying the Simmons 
application and the other granting that of WGAR. 

The opinion of this Court by Mr. Justice Edgerton, 
November 13, 1944 (79 App. D. C. 264), holds that the 
denial of the Simmons application was proper because “we 
think that public convenience, interest and necessity 
clearly require the Commission to deny applications for 
construction which would menace air navigation”. It 
was also held that since his application was thus properly 
denied, Simmons was not a person aggrieved or adversely 
affected by the granting of the WGAR application and he 
had no standing to appeal from it. 
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July 24, 1945, the Commission was of the opinion tliat 
materials were again available for construction of radio¬ 
broadcasting stations and on that day it wrote WG4dR 
Broadcasting Company, calling attention to the earlier 
condition that some application be filed looking toward t)ie 
improvement of the electrical signal in Cleveland. The 
letter requested that WGAR file such an application. | 
Presumably, this could have been done by removing 
WGAR closer to Cleveland from its then remote locatiotn, 
making the station primarily a Cleveland station. How¬ 
ever, the application filed by WGAR August 23, 194p, 
proposed to increase the power of the station at 1220 
kilocycles from 5,000 to 50,000 watts. j 

Since the new application of WGAR for the substantial 
increase in power, which would necessarily give 122p 
kilcycles regional, rather than local, coverage, apparently 
reopened the controversy, Mr. Simmons on October 8, 1943, 
filed his own application for 1220 kilocycles with 50,000 
watts, to cover the same area. The application propose^ 
that Mr. Simmons would release his 1350-kilocycle assign^ 
ment for the continued operation of WGAR as h 
5,000-watt station as theretofore and with adequate covi- 
erage of Cleveland. At this time, the legal question 
whether or not one of two competing applicants was 
aggrieved by a grant to the other was before the Supreme 
Court of the United States in Ashbacher vs. Federal Com\ 
munications Commission, and was finally decided by that 
court in the affirmative on December 3, 1945 (326 U. Sj 
327). On February 1, 1946, the Commission designated 
the Simmons and WGAR applications for a joint and 
comparative hearing (App., pp. 11-14). Simultaneously, 
it took a somewhat extraordinary additional action. It 
entered an order, also dated February 1st, wherein it 
recited “that the instant application of Simmons is sub-i 
stantially the same as his earlier application, which was 
denied because the Commission found that a grant of such 
application would not be in the public interest and that 
hence, the instant application may have been filed for the 
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purpose of delaying or hindering the grant of the WGAR 
application”. It then proceeded to grant the applica¬ 
tion of WGAR “subject to being withdrawn if, at the 
conclusion of a consolidated hearing upon the two above- 
mentioned applications, it is shown that public interest 
will be better served by a grant of the Simmons applica¬ 
tion” (App. 15-17). This action was taken notwithstand¬ 
ing that the two technical defects of the earlier applica¬ 
tion no longer existed. There was no problem of inter¬ 
ference with any other station and no question of any 
hazard to air navigation. 

February 6th, the Commission announced its several 
actions and on February 18th, it mailed to the parties 
notices of the issues upon which the alleged comparative 
hearing was to be held. In the instance of Simmons, the 
Commission proposed to determine his qualifications, the 
expected coverage, the type and character of program 
service as regards its suitability to meet the requirements 
of the area to be served, whether or not there would be 
interference, the suitability of the equipment, the require¬ 
ments of the Civil Aeronautics Administration, whether 
1 ‘ the instant application was filed for the purpose of delay¬ 
ing or hindering” favorable action on the WGAR applica¬ 
tion and finally “to determine on a comparative basis 
'which, if either, of the applications in this consolidated 
proceeding should be granted”. The issues specified for 
the WGAR application were substantially similar, with 
the addition of a suggestion that the Commission desired 
to investigate the interrelationship between WGAR and 
station WJR at Detroit, Michigan (App., pp. 11-14). 

With the announcement of the conditional grant to 
WGAR and the accusation which it contained, Mr. Sim¬ 
mons filed an indignant motion for reconsideration and 
for the setting aside of the conditional grant (App., pp. 
17-22). 

It may parenthetically be here noted that this motion 
was granted on May 10th; the conditional grant was set 
aside and vacated without further explanation and the 


accusation of delaying action was not again mentioned by 
the Commission either in its proposed or final decision 

(App., p. 81). j 

Shortly after the publication of the notices of hearing 
and on March 7, 1946, the Commission, without regajrd 
to any pending application and in connection with no hear¬ 
ing, published a document entitled “Public Service Re¬ 
sponsibility of Broadcast Licensees’ 7 (U. S. Government 
Printing Office). 

This is an intensive and long discussion of the Coin¬ 
mission’s concern with the program service of the radio¬ 
broadcasting stations of the United States, and a detailed 

evaluation of some of the trends in taste, content ahd 
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classification of the programs of many stations. 

More importantly the Commission’s publication an¬ 
nounced the policies which the Commission would enforce 
in the granting of licenses and renewals of licenses. It 
specifically published the Commission’s standards of pro¬ 
gramming with regard to requirements for the carrying 
of sustaining programs, requirements for the carrying 
of local live programs, requirements for the discussion df 
public issues, and prohibition of advertising excesses. The 
report also published the procedural methods by whicjh 
the Commission in future would insure compliance wdtji 
its requirements in the four aspects indicated. 

After the publication of this report, Mr. Simmons on 
April 7th filed an amendment to his pending application 
by which he substituted for a program description (whicji 
is required by the Commission for such applications), h 
new one. The substituted program description recited 
“applicant proposes to operate as Columbia outlet fojr 
Akron and Cleveland, providing complete service of Co¬ 
lumbia commercial and sustaining programs, plus aug¬ 
mented programs of local origin, to serve the propose^ 
coverage area” (App., pp. 24-25). 

April 12th, Mr. Simmons filed a supplemental amend¬ 
ment showing percentage-wise the breakdown of the vari¬ 
ous program classifications (App., pp. 25-26). 
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A full competitive and comparative hearing (so far as 
the examiner was concerned) was held before an ex¬ 
aminer of the Commission April 24th to 26th, inclu¬ 
sive. At that time, all aspects of engineering, of 
qualifications, of interference, of management, and many 
other details w*ere extensively canvassed. The hearing 
transcript consisted of 504 typewritten pages; 91 exhibits 
were offered and received in evidence. 

The Commission’s proposed decision was handed down 
October 8, 1946. While it contained a discussion of the 
evidence, it proposed to deny the Simmons application on 
one feature alone. It pointed out that on a comparative 
basis, there were‘two factors tending to favor a grant of 
the Simmons application. The first of these was the local 
residence of Mr. Simmons as against the non-residence of 
the controlling interests of WGAR. The second was the 
overlapping of service areas of WGAR and of WJR, lo¬ 
cated at Detroit, and which is under common control with 
WGAR. After discussing these considerations the Com¬ 
mission stated that it felt that these advantages on behalf 
of Simmons were outweighed by a disadvantage, namely, 
that WADC “proposes merely to become a conduit for the 
network programs of the Columbia Broadcasting System 
for the entire day after 8:00 a. m.” (App., pp. 82-102). 

To this proposed decision Simmons filed his exceptions 
on October 28, 1946. The principal exception was “to 
anv consideration by the Commission of the nature, char- 
acter or content of the present or proposed programs of 
either applicant.” Exception was also taken to the cen¬ 
sorship implied and to the failure of the Commission to 
consider all available program service to the Cleveland 
area as a unity, arguing that the public was served through 
a number of different programs at any one time, rather 
than by confining the listener to the service from one indi¬ 
vidual station. These exceptions were accompanied by 
a brief (App., pp. 102-115). 

Oral argument was held November 20, 1946. The Com¬ 
mission’s final decision was handed down April 27th (App., 
pp. 120-146). 
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In the final decision, the Commission departed frj>m the 
comparative consideration of the two applications! which 
had been given in the proposed decision, although & num¬ 
ber of the findings of fact were carried over. Thp find¬ 
ings of fact, however were merely set up mechanically and 
were not in general relied upon for the Commission's con¬ 
clusions and order. The final paragraph of the ord^r says 
that if, for any reason, the Commission can deity the 
application of Simmons, “no comparative consideration 
of the relative merits of the two conflicting and mujtuallv- 
exclusive applications is required.” The Commission cited 
as authority for this the opinion of this Court in Siinmons 
vs. Federal Communications Commission, supra. The com¬ 
parative consideration was refused Simmons upon one 
ground only, namely, that “if this application for an in¬ 
crease in power is granted, it [WADC], intends to! inau¬ 
gurate a new program policy and . . . under this pro¬ 
gram policy, it will carry all the commercial and sustain¬ 
ing programs, without exception, offered by the network 
during the broadcast day.” A number of argument^ were 
set up detailing why the Commission felt this program 
content not to be in the public interest, convenience or 
necessity. No mention was made in the opinion pf the 
anti-censorship provision of the Communications 4.ct 
1934, Section 326, nor was any mention made of the Com¬ 
mission’s own publicly-announced policy approving the 
type of program structure proposed by Simmons^ On 
June 10, 1947, Simmons filed his application for rehearing 
under Section 405 of the Communications Act on the 
grounds later set up in the notice of appeal herein (App., 
pp. 146-148). 

The Commission on July 1, 1947, published a memoran¬ 
dum opinion and order denying the application for rehear¬ 
ing. In general the grounds set forth in the memorandum 
are that the points set up in the application are V com¬ 
pletely belied by the language of the decision.” The 
opinion also states that the claim of censorship is without 
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merit on the authority of KFKB Broadcasting Company 
vs. Federal Radio Commission, 60 App. D. C. 79, and Trin¬ 
ity Methodist Church, South vs. Federal Radio Commission, 
61 App. D. C. 311. 

The present notice of appeal was filed July 21, 1947. 

II. THE COMMISSION’S DENIAL OF THE APPEL¬ 
LANT’S APPLICATION IS CENSORSHIP IN 
VIOLATION OF SECTION 326 OF THE COM¬ 
MUNICATIONS ACT OF 1934. 

A. Preliminary. 

Section 326 of the Communications Act of 1934 provides: 

“Censorship; Indecent Language 

“Sec. 326. Nothing in this Act shall be understood 
or construed to give the Commission the power of 
censorship over the radio communicjitions or signals 
transmitted by any radio station, and no regulation 
or condition shall be promulgated or fixed by the 
Commission which shall interfere with the right of 
free speech by means of radio communication. No 
person within the jurisdiction of the United States 
shall utter any obscene, indecent, or profane language 
by means of radio communication.” 

Reference has already been made above to the publica¬ 
tion by the Commission March 7,1946, during the pendency 
of the present case of a set of standards and policies relat¬ 
ing to radiobroadcasting station programs, under the title 
“Public Service Responsibility of Broadcast Licensees”. 
This document, popularly referred to, because of the color 
of its cover, as “The Bluebook”, has been the subject of 
prolonged and bitter controversy which has found its way 
into the trade and public press, books, magazine articles, 
lectures, etc. The president of the National Association 
of Broadcasters, Hon. Justin Miller, a former Justice of 
this Court, immediately after publication of the book, 
began a series of addresses before meetings of broadcast- 
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ers, condemning the publication as a direct violation of the 
Commission’s authority. (See Broadcasting Magazine, 
April 1, 1946, p. 80). j 

As will be shown in more detail below, the opinion of 
the Commission in the present case, specifically proscrib¬ 
ing a type of program as depriving an applicant bf even 
the barest further consideration of his application is part 
of a general policy at the Commission to make advance 
proscriptions and prescriptions of program contenj; on a 
broad front. j 

In the instant case the proposed decision was tq deny 
the Simmons’ application upon a comparative basid after 
weighing the favorable and unfavorable factors of each 
competing application. 1 

On final opinion and decision, however, the Commission 
completely narrowed the issue to one focal pointl and 
directly and deliberately raised the question of its) own 
power to make advance requirements as to program] con¬ 
tent as an essential part of its consideration of any hppli- 
cation. 

Paragraph 11 of the conclusions of the Commission’s 
final opinion states that for the reasons set forth specifi¬ 
cally in Paragraphs 3 to 5 of the opinion, the application 
is denied. The Commission then goes on to preclude com¬ 
parative consideration of the relative merits of the j two 
applications. I 

Because the language used so specifically offers a test 
case, it is desirable here to quote Paragraphs 3 to 5 in 
complete text as constituting the full and only basis for 
the Commission’s denial of the Simmons application!: 

“3. Station WADC now operates on 1350 kc with a 
power of 5 kc. It renders primary service to approxi¬ 
mately 1,777,000 people in a 3,600 mile area by day 
and 1,179,000 people in a 1,075 mile area at night. If 
its application in this case is granted, it would gain 
approximately. 800,000 additional daytime listeners 
in a primary service area extended by some 6,300 
miles, and 752,000 new' nighttime listeners in a jpri- 
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mary service area more than twice the size as that 
served at present. The station is presently affiliated 
with the Columbia Broadcasting System, and analysis 
of its past program record indicates that a little more 
than 60% of its broadcast time was devoted to net¬ 
work programs, commercial and sustaining. How¬ 
ever, testimony offered in behalf of WADO reveals 
that if this application for an increase in power is 
granted, it intends to inaugurate a new program policy 
and that under this new policy it will carry all of the 
commercial and sustaining programs, without excep¬ 
tion, offered by the network during the broadcast day. 
The result of this policy will be to carry nothing but 
network programs during the hours between 8:00 
a. m. and 11:00 p. m. each day, in which the network 
offers programs to its affiliates. Only the time prior 
to the network broadcasting day, namely from 5:00 
a. m. to 8:00 a. m. daily and from 6:00 a. m. to 8:00 
a. m. on Sundays would* be used for non-network pro¬ 
grams. The station would make every effort to sell 
such non-network time to commercial sponsorship, but 
because of the increased rates applicant proposes to 
charge for advertising time, which it believes will 
make use of its facilities prohibitive for any purely 
local advertiser, it does not expect to sell more than 
about 65% of such time. Applicant does not plan 
to devote any of its broadcast time after 8:00 a. m. 
to local programs of interest to the Akron, Canton 
or Cleveland metropolitan areas which would be served 
by the station or to regional programs of special 
interest to its entire primary service area. Applicant 
has stated, ‘we can think of no instances in which we 
would be interested in carrying a Cleveland program, 
or an Akron program or a Canton program. We feel 
that we will be serving a definite need, and the overall 
picture of CBS is such that we will take care of our 
territory with educational, religious and all other 
types of programs.’ 

“4. The application of WADC thus raises squarely 
the issue of whether the public interest, convenience 
and necessity would be served by a station which 
during by far the largest and most important part of 
the broadcast day, ‘plugs’ into the network line and, 
thereafter, acts as a mere relay station of program 



material piped in from outside the community. We 
are of the opinion that such a program policy which 
makes no elfort whatsoever to tailor the prograims 
offered by the national network organization to 1*lie 
particular needs of the community served by the racjlio 
station does not meet the public service responsibili¬ 
ties of a radio broadcast licensee. We do not mean to 
indicate that the daily program service of the Colum¬ 
bia Broadcasting System or any other network ddes 
not include many programs of a high calibre, and it 
may even be that the applicant’s proposed policy of 
carrying all Columbia programs, commercial or sus¬ 
taining, might result in making available to its listen¬ 
ing audience for the first time certain valuable pro¬ 
grams of a sustaining nature, or concerning some vital 
public issue, which would otherwise be eliminated in 
favor of some local commercial program. But appli¬ 
cant’s proposed program policy is not only tanta¬ 
mount to a voluntary abdication to the network pf 
the duty and responsibility of a broadcast statipn 
licensee to determine for itself the nature and char¬ 
acter of a program service which will best meet the 
needs of listeners in its area, but is an abdication to 
an organization which makes no pretense to schedul¬ 
ing its programs with the particular needs and de¬ 
sires of any one service area in mind. A national 
network affiliation can be of great assistance to a 
particular station’s service to its listeners as the 
source of a quantity of high calibre programs of gen¬ 
eral interest not otherwise available locally, to sup¬ 
plement, rather than to supersede, the locally origi¬ 
nated programs of the station. It is not equipped, 
however, to take over the entire programming of any 
station; even the stations -which are wholly owned by 
the national networks maintain extensive local pro¬ 
gram staffs which integrate the network’s service 
into a daily program best calculated to serve loc^l 
interests. And the same considerations of public poh 
icy which led us, in our Chain Broadcast Regulation^, 
upheld by the Supreme Court in National Broadcast^ 
ing Company v. United States, 319 U. S. 190, to make 
it impossible for a netwmrk to restrict the opportunity 
of one of its affiliates to substitute programs of local 
interest and derivation whenever the station deter^ 
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mined that such programs would best serve the inter¬ 
ests of its particular audience, lead us to conclude, 
here, that the voluntary adoption of a similar policy 
by a licensee cannot serve the public interest. In 
either case the local interests of the listening com¬ 
munity are needlessly sacrificed. 

“5. The fact that there may be other non-network 
stations covering all or some of the same area, w’hich 
necessarily will broadcast programs of local interest 
and emanating from local sources, does not relieve 
the applicant of the obligation of presenting a pro¬ 
gram schedule properly balanced between programs 
appealing to all listeners generally throughout the 
country and those which are local in origin and of 
interest primarily to the local or regional area served 
by the station. The solution must be found in terms 
of a balance of network and non-network programs 
rather than in a distinction between network and 
non-network stations. High power, and the conse¬ 
quent ability to reach a larger audience, does not 
entail a corresponding indifference to indigenous 
needs and desires of the area served, though the ren¬ 
dition of service to a larger area, reached with an 
increase in power, may entail modifications in the type 
of service rendered to the smaller area previously 
served. Because a station ceases to be categorized 
as a ‘local station’ does not relieve it of its responsi¬ 
bility to serve local and regional as well as national 
interests. A 50 kw station necessarily serves a far 
larger area than a 5 kw station or a 250 watt station, 
but it is still serving an area, not the entire country, 
and its program policy must be geared to consider the 
particular needs and desires of that area. W ADC’s 
proposed program policy to confine itself entirely to 
network programs if its application for an increase 
in power is granted represents a departure from the 
policy under which it currently operates its station 
which does not totally eliminate any consideration of 
local programming for local needs and desires; our 
decision that WADC’s proposed policy for operating 
its station with increased power could not serve the 
public interest is thus not to be construed as passing 
adversely on its present operation of its station on 
1350 kc with 5 kw power.” (App., pp. 137-140.) 
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For reasons that will be more fully developed below, it 
is important to note that there is no adverse criticism 
whatsoever of any of the programs of the Columbia broad¬ 
casting System. Indeed, says the Commission, those pro¬ 
grams are good programs, often excellent programs. The 
Commission’s objection is that the programs will com¬ 
pletely occupy all but three hours per weekday the 
station’s operating time and all but two hours on Sunday. 
The summary of the non-network proposed prograjms is 
found in Paragraph 14 of the Commission’s Findings of 
Fact at App, pp. 130-131, as follows: 


u 


Applicant submitted a proposed program Sched¬ 
ule which indicated the type of programs it (would 
carry during the hours before it would plug inio the 
network at 8:00 a. m. On Sunday the two-hour period 
before 8:00 a.m. would include three wire news 
periods of five minutes duration each, two 25 nkinute 
recorded old time and popular music programs, a 10- 
minute recorded program of organ music, a 30-njunute 
recorded program of concert music, and a ‘Cro to 
Church’ devotional. On weekdays, the 5:00 a.jm. to 
8:00 a.m. period would include the following kinds 
of programs: wake up time, 55 minutes (recorded); 
news, 20 minutes (wire); farm home hour, 30 minutes 
(live); old time music, 15 minutes (live); musical block, 
20 minutes (recorded); sports roundup, 5 minutes 
(live); pop music, 25 minutes (recorded) and morn¬ 
ing devotional, 5 minutes (live).” 


What the Commission, then, is objecting to, and what 
the Commission regards as disqualifying the applicant en¬ 
tirely, is failure to propose a particular degree of balance 
between network and local programs which the Cohimis- 
sion prefers. Accordingly, by this opinion the Coipmis- 
sion prescribes for future applicants the requirement that 
if they hope to succeed in applications, they must, between 
the hours of 8:00 and 11:00 p.m., interject some substan¬ 
tial proportion of programs of local origin. 
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B. The Word “Censorship” is Broad Enough to Prohibit 

What Was Done Here. 

The Supreme Court of the United States has recently 
used the word “censorship” to express a concept of ad¬ 
ministrative action which it describes in the case of 
Harmegan vs. Esquire, Inc., 327 U. S. 146. Through ad¬ 
ministering second-class mailing privileges, the Postmaster 
General confers something in the nature of a subsidy by 
according lower mail rates to those to whom are granted 
“licenses” thus to mail their periodicals. The Federal 
Communications Commission issues licenses to make radio¬ 
electric transmissions. The second-class mailing privi¬ 
lege is not available for the distribution of publications 
which are by law made unmailable. Radio licenses are not 
lawfully available to persons who propose to broadcast mat¬ 
ter prohibited by statute or by lawful regulations of the 
Commission. In the Esquire case, the Supreme Court 
speaking through Mr. Justice Douglas, condemned action 
of the Postmaster General in refusing to accept Esquire 
Magazine for second-class mailing. The opinion says at 
page 151: 

“An examination of the items makes plain, we think, 
that the controversy is not whether the magazine pub¬ 
lishes ‘information of a public character’ or is devoted 
to ‘literature’ or to the ‘arts.’ It is whether the con¬ 
tents are ‘good’ or ‘bad.’ To uphold the order of 
revocation would, therefore, grant the Postmaster 
General a power of censorship. Such a power is so 
abhorrent to our traditions that a purpose to grant 
it should not be easily inferred.” 

It is important to observe that the court characterized 
as censorship the refusal to permit the transmission of 
the magazine as second-class mail upon the ground that the 
publication had assumed a certain type as “a dominant 
and systematic feature.” Thus, the word “censorship” 
was used by the Supreme Court throughout the opinion to 
characterize a condemnation of a general type of publica- 
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tion. The word “censorship” is not used in any litnited 
sense as relating to the excision of particular words and 
phrases 

The Federal Communications Commission, howevef, ap¬ 
pears to believe that the statute prohibits merely the 
advance physical examination and editing of the written 
text of specific proposed programs. Thus, in the Com¬ 
mission’s brief in KFKB Broadcasting Association\ Inc . 
vs. Federal Radio Commission, supra, it was arguejd, at 
page 25: “Censorship as therein used means nothing [more 
nor less than that official regulation cannot be effected by 
requiring, as a condition precedent to the right of opera¬ 
tion, the submission of broadcast material to, and approval 
by, the Commission.” 

This narrow interpertation is not correct. This is ielear 
not only from the meaning of the word “censorship,” 
but also from the intent and legislative history of Sec¬ 
tion 326. 

(1) The meaning of “censorship”. 

The full definition of censorship in the Oxford Dictionary 
is: 

I 

“Censor. 1. One of two magistrates in ancient Rome 
who drew up the census of the citizens, etc., and had 
the supervision of public morals. 

b. One who has the supervision of the conduct jof a 
body of people, as in some colleges, 1592. 

2. (spec.) An official whose duty it is to inspect 
books, journals, plays, etc., before publication, to se¬ 
cure that they shall contain nothing immoral, heretical, 
or offensive or injurious to the State, 1644. 

b. One who censors private correspondence (ds in 
time of war), 1914. 

3. A critic—a fault-finder, 1599. 

“Censorship, the office or function of a c., official 
supervision, 1591.” 
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The Century Dictionary defines censor and censorship 
as follows: 

“Censor. 1. One of two superior magistrates of 
ancient Rome, who in the latter half of the 5th cen¬ 
tury B.C. succeeded to certain powers which had be¬ 
fore been exercised bv the consuls. 

2. An officer empowered to examine manuscripts, 
books, pamphlets, plays, etc., intended for publica¬ 
tion or public performance, in order to see that they 
contain nothing heretical, immoral, or subversive of 
the established order of government. 

3. One who censures, blames, or reproves; one ad¬ 
dicted to censure or faultfinding; one who assumes 
the functions of a critic. 

4. In old universities, the title of certain masters 
chosen by the nations to visit the colleges and reform 
the administration, discipline, and instruction. 

“Censorship, the office or dignity of a censor; the 
time during which a censor holds his office.” 

Webster’s New International Dictionary, 1947 edition, 
gives the following definitions: 

“Censor. To subject to the action of a censor, or to 
censorship; as, to censor dispatches or books. 

“Censorship. 1. The office or power of a censor; as 
to stand for a censorship. 

2. The action of a censor or censorate. 

3. Psychoanalysis. The exclusion from conscious¬ 
ness of unacceptable memories or complexes except 
in such transformations as occur in dreams.” 

The Roget classification as contained in Crowell’s 1946 
edition of the Thesaurus lists censors under the two gen¬ 
eral headings of detractor and judgment, and censorship 
under the heading of disapprobation . 

If it be censorship that an official, upon examination of 
the text of a speech, prohibits the broadcasting of all or 
some portions of that speech, it must follow a fortiori that 
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the advance condemnation of the entire class of Subject 
matter is equally censorship. 

In the face of specific findings in the present cafee that 
the Columbia programs are meritorious, the Commission’s 
ultimate declaration that it will completely reject the ap¬ 
plication because of a proposal to broadcast all Columbia 
programs is censorship expanded to the limit. It amounts 
to a declaration in advance that the Commission completely 
denounces and refuses to entertain any proposal, under 
any circumstances, for the full broadcast of the full net¬ 
work schedule. 

During the war the Armed Services administered cen¬ 
sorship in two ways and the censorship regulation^ of the 
Armed Services comprehended both approaches. J^or one 
thing, the mail tendered by military personnel wa^ exam¬ 
ined to determine its propriety and security, bulj, more 
importantly, the censorship regulations prohibited in toto 
certain classes of information. Thus, naval personnel were 
never permitted, regardless of text of their correspondence, 
to write concerning ship movements, ports visited, station 
locations, and other broad classes of material. Nor were 
they permitted to transmit photographs showing any type 
of military equipment. This was a broad condemnation 
of a class or type of information and was just as much 
censorship as the specific textual elimination of individual 
statements or descriptions coming within the classifications. 
The complete suppression of a letter dealing with a pro¬ 
hibited class of information was censorship, just as was 
the elimination of a sentence or phrase within h letter 
otherwise unobjectionable. Indeed, the objective of cen¬ 
sorship is never merely to eliminate objectionable t£xt, but 
rather to prevent its being written in the first plac^. Cen¬ 
sorships eliminate, revise or edit particular texts only in 
the enforcement of a general prohibition against ijnilitary 
information, anti-government propaganda, blasphemous 
expressions, irreligious and heretical sentiments, etc. 
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It is an illogical confusion to attempt to confine censor¬ 
ship to the mechanics of accomplishing an objective, rather 
than to admit that censorship is the accomplishment of 
that objective and is effectively performed by the condem¬ 
nation of an entire class of writing, printing or broadcast¬ 
ing, as the case may be. 

(2) The legislative history of Section 326. 

Section 326 of the Communications Act reproduces ver¬ 
batim Section 29 of the Radio Act of 1927. 

The earlier statute, the Radio Act of 1912, was drawn 
and enacted without reference to broadcasting and con¬ 
tained nothing dealing with censorship. The closest such 
provision was the prohibition of the sending of false dis¬ 
tress signals or forged telegraphic messages (Section 7). 

Toward the end of the administration of the Radio Act 
of 1912 the various “Hoover Conferences” were called 
by the Secretary of Commerce to consider, among other 
things, the future of radio communication under the law 
and, particularly, the type of legislation desirable for the 
regulation of broadcasting. The 1927 Act was passed 
against the background of those conferences. Without de¬ 
tailing the many approaches to program control that were 
considered at the various meetings, it is sufficient to sum¬ 
marize them in the words of the final recommendations of 
the third conference, as filed October 10, 1924: 

“Censorship. The conference thoroughly discussed 
all angles of program directing and heard a great 
many arguments on this important subject. As a re¬ 
sult, it recommends that the policy of the department 
[meaning thereby the Department of Commerce, the 
then regulatory authority], of non-interference in pro¬ 
grams sent out by broadcasting stations should be 
upheld. Any other attitude would necessarily involve 
censorship in some degree.” 

(Recommendations for Regulation of Radio Adopted by 
the Third National Radio Conference Called by Herbert 
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Hoover, Secretary of Commerce, Washington Govenjment 
Printing Office, 1924, page 13.) j 

These conclusions were supported by the report of | Sub¬ 
committee No. 3, which had dealt with the general problems 
of broadcasting. The Subcommittee report said: 

“After an extended discussion on the details of 
making recommendations to the conference, it has been 
deemed advisable that the Department of Comnderce, 
as in the past, take no steps to regulate the material 
broadcast from any station in the country, as lit is 
believed that each station desires to cover a certain 
field and to entertain or educate a certain clais of 
people. The regulate the programs under these con¬ 
ditions would mean censorship, therefore official cen¬ 
sorship is not recommended.’’ (Ibid., page 19) 


In 1924, Representative White of Maine, in H. R. 73j)7 of 
the 68th Congress, First Session, proposed a text estab¬ 
lishing certain priorities for types of programs, but he 
dropped this subject, as he later stated in the heatings 
on H. R. 5589 of the 69th Congress, First Session, “in 
the draft this year, I dropped the reference as to priorities, 
because of the fear which had been expressed by so many 
to me that that did confer something akin to censorship. ’ ’ 
(Hearings, page 39). In fact, none of the House bills peing 
considered prior to the enactment of the Radio Aqt of 
1927 contained any provision forbidding censorship be¬ 
cause, as explained by Mr. White, the author of the 
originating bill, there would be no power of censorship 
unless specifically conferred, and his bill did not confer 
such power. (See 67th Congressional Record, page ^480, 
1926). 


The Senate bill did, however, contain a specific prohi¬ 
bition of the power of censorship. Section 10 of S. 4057 
and Section 14 of S. 1754 were identical with Section 8 of 
H. R. 9971 (all of the 69th Congress, First Session), which 
latter was the Senate bill. Senate document 200, w hich 
is the conference report on this bill as submitted to the 
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Senate, points out on behalf of the managers on the part 
of the Senate that Section 29, which was in text then as 
finally adopted, was taken from the Senate bill, there 
being no similar provisions in the House bill (page 19). 

Throughout all the consideration of the censorship pro¬ 
vision, the discussions were in terms of the generalities 
of the problem relating to classes and types of programs, 
rather than to the mechanical handling or revision of 
individual texts. 

The Communications Act of 1934 re-enacted Section 29 
when it was carried over into the charter for the new 
regulatory body. It is significant that at that time there 
had been a number of proposals before the Congress deal¬ 
ing with priorities and setting aside of time for specific 
classes of broadcasting. Suffice it to say that none of 
these was passed and that Congress, in Section 307(c), 
utilized the services of the new Federal Communications 
Commission merely as a fact-finding and recommending 
agency. 


(3) The Brinkley and Shuler cases. 

It is often contended by the Commission that it is justi¬ 
fied in restricting the term censorship to the mere inspec¬ 
tion of the physical documents of specific programs, by 
two decisions of this Court, KFKB Broadcasting Associa¬ 
tion, Inc., vs. Federal Radio Commission, supra, and 
Trinity Methodist Church, South vs. Federal Radio Com¬ 
mission, supra. 

This contention entirely misconceives this Court’s - two 
opinions. 

Both cases constitute affirmance by this Court of denials 
by the Commission of applications for renewal of license. 
In both cases the appellants had contended that such de¬ 
nials, being based upon prior programs of the stations, 
although constituting subsequent punishment, were in the 
nature of censorship because denial of renewal was a 
suppression of the offending station under the doctrine of 
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Near vs. Minnesota, 283 U. S. 697. The two opinions of 
this Court reject that contention because in both (bases 
the programs in question were bad programs reflecting a 
characteristic of the licensee to misuse the facilities for 
defamation, falsehood, strife, the touting of a personal 
business, etc. Professor Chaffee coined an apt descrip¬ 
tion of what was involved in the Trinity Methodist j case 
when he characterized the station’s broadcasting as “|vitu- 
perative vice-hunting.” ( Free Speech in the United 
States, Harvard University Press, 1941, page 554 n). 

The refusal to grant licenses for the purpose of j con¬ 
tinuing to broadcast offensive programs can be justified 
only under the general power conferred on Congress and 
its agencies to regulate interstate commerce, and is one 
of those powers conferred upon Congress which are £nal- 
gous to the police power exercised by state legislatures. 
See, for example, Champion vs. Ames, 188 U. S. 321, tieven 
Cases vs. The United States, 239 U. S. 510, Hoke vs. United 
States, 227 U. S. 308, and Brooks vs. United States 267 
U. S. 432. 

Such powers in the nature of the police power arb not 
at all relevant in a case where, bv direct affirmation of 
the Commission, the programs proposed by Mr. Simipons, 
those of the Columbia Broadcasting System, are From 
“the source of a quantity of high-calibre programs of 
general interest not otherwise available locally,...” (App. 
p. 139). 

The Simmons application presented an entirely differ¬ 
ent problem than handled by this Court in the <j;ases 
cited. In the KFKB case, Mr. Justice Robb expressed the 
view that the past conduct of the applicant truly revealed 
the character of the applicant and projected a program 
policy inimical to the public interest, which is doubtless 
why he quoted from that portion of the Sermon on the 
Mount, which in full text is: 

“Beware of false prophets, which come to you in 
sheep’s clothing, but inwardly they are ravening 



24 


wolves. Ye shall know them by their fruits. Do men 
gather grapes of thorns, or figs of thistles? Even so 
every good tree bringeth forth good fruit; but a cor¬ 
rupt tree bringeth forth evil fruit. A good tree can¬ 
not bring forth evil fruit, neither can a corrupt tree 
bring forth good fruit. Every tree that bringeth not 
forth good fruit is hewn down, and cast into the fire. 
Wherefore by their fruits ye shall know them”. 

In the present case, the Commission is not testing the 
fruit, it is refusing to let Simmons plant the tree, upon its 
own guess as to what the fruit may be. 

The fact that the statute confers no jurisdiction upon the 
Commission to control the programs of its licensees was 
recognized by Mr. Justice Roberts in his opinion in Fed¬ 
eral Communications Commission vs. Sanders Brothers 
Radio station 309 U. S. 470, 475, when he said: 

“The Commission is given no supervisory control 
of the programs, of business management or of policy. ’ ’ 

(4) This appeal involves no question of the power of the 
Co mmi ssion to consider programs or proposed pro¬ 
grams on a comparative basis. 

It will be remembered that the Commission in the pres¬ 
ent decision undertook to deny the application on an 
absolute basis. It went so far as to say that it would 
have denied the Simmons application standing alone, and 
that the grant of the identical facilities to WGAR was 
none of Simmons’ alfair, that he had not even an appeal- 
able interest in it (Par. 11 of the Commission’s conclu¬ 
sions, App. 145). 

There may be an occasion at which the Commission 
might grant one application and deny another as a result 
of comparative consideration where all other factors were 
equal, but the proposed programs of one applicant were 
superior to those of the other. Such a case, on being pre¬ 
sented to this Court, would raise an interesting question 
of interpretation of the Communications Act, but it would 
not be the question now before the Court. 
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The distinction was recognized early in the administra¬ 
tion of the Radio Act of 1927 when the Radio Comntis- 
sion’s general counsel, on January 26, 1929, ruled tjiat 
there were two functions of the Commission which ca^ne 
outside the prohibition of Section 29. He said: 

“To compare the service of stations in order to 
determine which are rendering the best service is per¬ 
missible without interfering with the right of fjree 
speech. Moreover, this right is not infringed upon 
in considering or giving weight to evidence that per¬ 
tain programs being broadcast are contrary to the 
public interest.” (Opinion of the General Counsel, 
Federal Radio Commission, No. 29.) 

C. The Present Attempt of the Commission is But Part 
of An Overall Expansion Into the Field of Program 
Regulation. 

It was alleged earlier in this brief that the opinion of 
the Commission is so drafted as to present squarely! to 
the Court the question whether or not the Commission ljas 
in fact the power it claims, namely, categorically to con¬ 
demn as thoroughly inacceptable a complete class of 
programs. 

This is not an isolated instance. There have, in f^et, 
been a series of attempts on the part of the Commission 
and its predecessor regulatory authority to obtain detailed 
control of the program structure of the stations which ^re 
licensed. 

This has been covered extensively in a number of publi¬ 
cations. See, for example, Radio Censorship, a book-size 
compilation of magazine articles by H. B. Summers, the 
H. W. Wilson Company, New York, 1939, and particu¬ 
larly the chapters on regulatory powers of the Communi¬ 
cations Commission, government censorship of programs 
and “subsequent punishment”. The book is particularly 
valuable as containing a comprehensive bibliography on 
the subject of radio censorship. See also Not to be Broad- 
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cast, by Ruth Brindze, Vanguard Press, New York, 1937. 
The matter is also discussed under the heading of Admin¬ 
istrative Jurisdictional Functions by Professor Joseph B. 
Chamberlain and others of the Legislative Drafting Re¬ 
search Fund of Columbia University, in the Judicial Func¬ 
tions of Federal Agencies , The Commonwealth Fund, New 
York, 1942, at Page 130 and notes. See also Lawrence 
Sullivan, The Dead Hand of Bureaucracy, The Bobbs Mer¬ 
rill Company, 1940, Pages 201 ff; The Commission on 
Freedom of the Press, a Free and Responsible Radio, the 
University of Chicago Press, 1947, pages 82-83. 

What is still the leading and most effective discussion 
of the problem is that written by the distinguished first 
General Counsel of the of the Federal Radio Commission, 
Louis G. Caldwell, and published under the title, Freedom 
of Speech and Radio Broadcasting, in Volume 117 of the 
Proceedings of the American Academy of Political and 
Social Science, Philadelphia, January, 1935. 

Recently there has been an expansion of the activities 
of the Commission in regard to previous requirements 
for future programs. In 1940 the Commission had dis¬ 
cussed the question whether or not it would permit a 
radiobroadcasting station to express an editorial policy on 
current public issues. While it is true that in the par¬ 
ticular case the Commission was dealing with prior con¬ 
duct and with the character and characteristics of the 
licensee, the Commission nevertheless projected a rule 
for the future. It said: 

“No attempt will be made here to analyze in de¬ 
tail the large number of broadcasts devoted to edi¬ 
torials. The material in the record has been care¬ 
fully considered and compels the conclusion that this 
licensee during the period in question, has revealed a 
serious misconception of its duties and functions un¬ 
der the law. Under the American system of broad¬ 
casting it is clear that responsibility for the conduct 
of a broadcast station must rest initially with the 
broadcaster. It is equally clear that with the limita- 
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tions in frequencies inherent in the nature of rhdio, 
the public interest can never be served by a dedica¬ 
tion of any broadcast facility to the support of his 
own partisan ends. Radio, can serve as an instru¬ 
ment of democracy only when devoted to the Com¬ 
munication of information and the exchange of ideas 
fairly and objectively presented. A truly free rladio 
cannot be used to advocate the causes of the licensee. 
It cannot be used to support the candidacies of] his 
friends. It cannot be devoted to the support of prin¬ 
ciples he happens to regard most favorably. In bjrief, 
the broadcaster cannot be an advocate. 

“Freedom of speech on the radio must be btoad 
enough to provide full and equal opportunity for] the 
presentation to the public of all sides of public issjues. 
Indeed, as one licensed to operate in a public domain 
the licensee has assumed the obligation of presenting 
all sides of important public questions, fairly, objec¬ 
tively and without bias. The public interest—not the 
private—is paramount. These requirements are in¬ 
herent in the conception of public interest set up by 
the Communications Act as the criterion of regula¬ 
tion. And while the day to day decisions applying 
these requirements are the licensee’s responsibility, 
the ultimate duty to review generally the course of Con¬ 
duct of the station over a period of time and to take 
appropriate action thereon is vested in the Com¬ 
mission. 

“Upon such a review here, there can be no ques¬ 
tion that The Yankee Network, Inc. in 1937 and lf938 
continued to operate in contravention of these prin¬ 
ciples. The record does show, however, that, in re¬ 
sponse to a request of the Commission for details as 
to the conduct of the station since September 1938, 
two affidavits were filed with the Commission by 
John Shepard 3d, president of The Yankee Network, 
Inc. Apparently conceding the departures from the 
requirements of public interest by the earlier conduct 
of the station, these affidavits state, and they 'are 
uncontradicted, that no editorials have been broad¬ 
cast over Station WAAB since September 1938 ftnd 
that it is not intended to depart from this uninter¬ 
rupted policy. The station has no editorial policjies. 
In the affidavits there is further a description of the 
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station’s procedure for handling news items and the 
statement is made that since September 1938 ‘no at- 
attempt has ever been or will ever be made to color 
or editorialize the news received’ through usual 
sources. In response to a question from the bench 
inquiring whether the Commission should rely on 
these affidavits in determining whether to renew the 
licenses, counsel for The Yankee Network, Inc., stated 
at the second argument, ‘There are absolutely no 
reservations whatsoever or mental reservations of 
any sort, character, or kind with reference to those 
affidavits. They mean exactly what they say in the 
fullest amplification that the Commission wants to 
give to them.’ 

“Relying upon these comprehensive and unequivo¬ 
cal representations as to the future conduct of the 
station and in view of the loss of service to the public 
involved in the deletion of this station, it has been 
concluded to grant the applications for renewal. 
Should any future occasion arise to examine into the 
conduct of this licensee, however, the Commission will 
consider the facts developed in this record in its re¬ 
view of the activities as a whole.” 

(Application of the Mayflower Broadcasting Corpora¬ 
tion, 8 F. C. C. 333, 339-341.) 

It would seem that this interpretation of the Communi¬ 
cations Act, vigorously announced with all of the forensic 
emphasis possible, was adequate caution to all other broad¬ 
casting stations that they might not express their views 
on current questions. 

However, now the Commission has announced its will¬ 
ingness to re-examine its policies on this subject and has 
convened a public hearing to commence January 21, 1948, 
to determine whether or not, in the future, radiobroad¬ 
casting stations may or may not express their editorial 
views and, if so, to what extent (Docket 8516, In the Mat¬ 
ter of Editorializing by Broadcast Licensees, F. C. C. Him. 
11441). 

An even more clear case of advance prescription of 
what might and might not be broadcast is contained in 
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the Commission decision and order in the case of Ignited 
Broadcasting Company of Columbus, Ohio, decided;June 
26, 1945, and reported at 10 F. C. C. 515. 

In that case there was in effect throughout most of 
the radiobroadcasting industry a voluntary program code 
of the National Association of Broadcasters. That code 
provided that the members of the Association would not 
accept money through sale of time for the broadcasting 
of discussions of controversial matters except standard 
political campaigns and group discussions of the forum 
type. This code had been violently attacked by the C. I. 0. 
Political Action Committee. That Committee published 
a Radio Handbook which was widely distributed through¬ 
out the C. I. 0. At Pages 11 to 12 of the handbook, the 
Political Action Committee said: 

“The NAB Code. 

“Some stations may refuse to permit you to seek 
new members over the air, or to discuss controversial 
issues on time which you have paid for, or to drama¬ 
tize controversial issues, on the ground that such 
programs are prohibited by the Code of the National 
Association of Broadcasters. 

“The National Association of Broadcasters Code is 
a private document put out by some broadcasters), and 
has no standing whatever in law or before the Fed¬ 
eral Communications Commission; indeed, it ma)y be 
seriously questioned under the Anti-trust laws. This 
Code contains many provisions which violate the most 
fundamental rights of free speech, and in practice the 
Code has become a dead letter—except in the bands 
of a few stations which still drag it up as an excuse 
for denying labor a fair break on the air.” 

On January 22, 1944, the United Automobile Workers 
of the C. I. 0. filed a petition with the Federal Comijiuni- 
cations Commission “directed against the Commisston’s 
action granting the application of the licensee for re4ewal 
of license.” This petition contained a number of Recu¬ 
sations against the licensee’s station. An opposition was 
filed and the Commission designated the matter for hear- 
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ing, requiring the licensee to file a statement of fact. 
Evidence was taken which showed that the station’s policy 
was predicated upon the provisions of the Code of the 
National Association of Broadcasters, which the Commis¬ 
sion characterized as “a voluntary one, without legal 
effect upon the members.” 

Thereafter, and before final decision, an attempt was 
made to settle the controversy through a joint motion of 
the petitioner and the licensee, setting out that the licensee 
had revised its program policies, and had now worked 
out a plan of making time available which was satisfac¬ 
tory to the C. I. 0. A new standard of operation was 
adopted by the station, the provisions of the National 
Association of Broadcasters’ Code were repudiated. 

Thereupon, the Commission published its opinion giv¬ 
ing its approval to the revision of the station’s standards 
of program selection and commending the station for re¬ 
pudiating the voluntary code it had theretofore used as a 
standard, which standard the Commission characterized as 
extreme, and inconsistent with the concept of public in¬ 
terest established by the Communications Act. 

Needless to say, the National Association of Broad¬ 
casters then revised its Code. 

Some years ago, Homer P. Rainey became the center 
of a national controversy involving his qualifications as 
President of the University of Texas and his removal from 
that office by the then governor of Texas. 

Subsequently, Dr. Rainey decided to become a candi¬ 
date for governor of Texas upon the Democratic ticket 
at the primary election scheduled for July 27, 1946. 
AVhether properly or not, Dr. Rainey was distressed at 
the amount of radio time he was or was not able to pur¬ 
chase in connection with his campaign. Four of the Texas 
stations, because of the large number of candidates, had 
announced that they would not allow more than thirty 
minutes per candidate for the original announcement of 
candidacy, and thereafter would produce no campaign 
broadcasting until the two weeks prior to the primary 
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election, during which period time would be prorated 
among the candidates. 

Dr. Rainey filed a petition with the Federal Conrjnuni- 
cations Commission setting up his grievances and request¬ 
ing that the licensees be required to file written replies 
to his allegations and that a hearing be scheduled and 
that a determination be made whether or not revocation 
proceedings should be instituted. 

The following day the Commission held a meeting, 
granted Dr. Rainey’s petition and set the matter for a 
public hearing to be held at Dallas, Texas, on July 10th. 
The hearing was held in Dallas finally on the 12t|h, at 
which time not only Dr. Rainey, but a number of the 
other candidates for governor of Texas, were per mi tted 
to air their views at length as to the kind of facilities 
that had been made available to each of them by the sta¬ 
tions under investigation, and a number of other stations 
not party to the proceeding. Investigators employed by 
the Federal Communications Commission went through 
the files of the stations under investigation and required 
some of those files to be brought to the hearing ljoom. 
Extracts from these files were read into the record, in¬ 
cluding inter-office memoranda and similar documents. 
Thereafter, the stations were called upon by the Conjimis- 
sion for information as to their future policies with Refer¬ 
ence to radio broadcasting and were required to file a 
written commitment as to those policies. 

Finally, on January 20, 1947, the Commission published 
a formal opinion in the matter. Among other thingsl the 
Commission said: 

“ Although no violation of Section 315 of the Com¬ 
munications Act has been found, there remain^ for 
consideration the question as to whether the restric¬ 
tions on political broadcasts imposed by the four 
licensees herein were calculated to best serve the pub¬ 
lic interest. In the instant case each of the licensees 
had the policy of restricting discussions by primary 
candidates to a total of thirty minutes between the 
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date when the candidates were certified and tw'o weeks 
before the primary elections, and thereafter to sell a 
limited amount of time for such programs. It ap¬ 
pears that the amount of time available for political 
broadcasts had been set well in advance of the actual 
campaign and without particular attention having 
been given to the needs or public interest involved 
in the particular campaign. In view of the impor¬ 
tance of the primary election in Texas, and further, 
since the licensees well knew that in the 1946 primary 
relatively few' of the candidates for state-w'ide office 
would desire to purchase time over the networks, 
these restrictions do not appear to bear a reasonable 
relationship to the needs or public interest in the 
particular campaign. In addition to the question of 
reasonableness of these regulations, there is a serious 
question as to whether the agreement between these 
stations represented a surrender by the licensees of 
their individual responsibilities to determine the op¬ 
erating policies of their respective stations. How r ever, 
each of the licensees has now indicated to the Com¬ 
mission that in future elections they will make sepa¬ 
rate and individual judgments as to the amount of 
time to be made available for political broadcasts and 
will predicate their decisions upon the importance of 
the campaign and the number of requests received. 
Accordingly, it appears that in the future the amount 
of time set aside for such broadcasts will not be arbi¬ 
trarily determined in advance but will vary from time 
to time as the public interest requires, and this judg¬ 
ment w'ill be made by the individual licensees and 
not in concert with others. Upon the' basis of these 
representatives, we feel that this future policy will 
constitute an acceptance by the licensees of the re¬ 
sponsibilities which lie with each of them indi¬ 
vidually.” 

(In re Petition of Homer P. Rainey, Docket 7666, F. C. C. 
Mimeograph 4126.) 

March 27, 1945, one Robert Harold Scott of Palo Alto 
California, an avowed and missionary atheist, filed a peti¬ 
tion with the Federal Communications Commission, re¬ 
questing that it revoke the licenses of radiobroadcasting 
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stations KQW, KPO and KFRC, upon the ground that 
these stations had refused to make any time available to 
him for the broadcasting of talks on the subject of atheism, 
whereas they had permitted the use of their facilities for 
church services, prayers, etc. 

Pursuant to this petition the Commission sought further 
information from the stations attacked, requesting that 
they reply, stating their views. The stations replied. 

Thereupon, the Commission on July 19, 1946, published 
its formal opinion In Re Petition of Robert Harold Roott 
(F. C. C. Mim. 96050). The petition was denied because 
the problem presented was far broader in scope than the 
complaint against the particular stations. On the author¬ 
ity of an earlier case wherein the Commission had plis- 
cussed the question of whether or not stations might ac¬ 
cept beer advertisements, the Commission held that it did 
not feel warranted in selecting the three particular Ra¬ 
tions out of all the licensed stations in the country as the 
subject of hearings, looking toward the termination! of 
their licenses. “But, lest our dismissal of Mr. Scojtt’s 
petition be misconstrued, we feel we should make bur 
position entirely clear.” 

The Commission discussed the question of belief ih a 
Divine Being at some length and by substantial implica¬ 
tion indicated that the conception of freedom of speech 
required that stations make their facilities available for 
atheistic propaganda. The discussion includes such state¬ 
ments as the following appearing at page 4 of the mimeo¬ 
graphed edition: 

“A rule which denies freedom of expression to fh e 
professed atheist should certainly be applied wtith 
equal, if not greater, strictness to one whose viejws 
are, in fact, atheistic, but who seeks to deny or cbn- 
ceal his atheism. Thus, the necessity arises of mak¬ 
ing determinations on the basis of personal judgment 
as to whether views sought to be expressed are, in 
fact, atheistic. The power then is vested in tb(j>se 
making such determination to attach the label of 
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atheism to the believer whose particular belief they 
may happen to disapprove, and thus of effectively 
denying the believer the right to express his views. 
Under such a course, Jefferson, Jackson, Lincoln and 
others whose names we revere could, today, be barred 
from access to the air to express their own particular 
religious philosophies. The first two were denounced 
with particular vigor from the pulpits of some of 
the wealthier and better established churches, and 
the label of ‘Athetist’ was freely attached to Jeffer¬ 
son by those who had come to feel that their favored 
positions, which were threatened by his social, eco¬ 
nomic, and political philosophies, were rewards which 
the Deity had bestowed upon them because of their 
special virtues and accomplishments.” 

One final example was afforded at the recent conven¬ 
tion of the National Association of Broadcasters during 
the session held at Atlantic City on September 17, 1947. 
A guest speaker was Hon. Charles R. Denny, Jr., Chair¬ 
man of the Federal Communications Commission. He 
read from a prepared text distributed as F. C. C. Mimeo¬ 
graph 11668. He asserted that this text had been sub¬ 
mitted to his colleagues and had been approved by all of 
them as the official policy of the Commission, with the 
exception that Commissioner Robert F. Jones, who had 
taken office September 5th, had felt that he was insuffi¬ 
ciently familiar with the subject matter to participate in 
the formal approval of the text. 

At the time Chairman Denny made his address, there 
was under discussion amongst the membership of the 
Association a set of proposed standards of practice which 
had been submitted to the Association by the Special Com¬ 
mittee on Standards of Practice and the Program Ac¬ 
ceptance Committee. This proposed code covered the old 
question of public and controversial issues which had been 
the subject of the decision in the United Broadcasting 
case. It also set up standards concerning the textual 
handling of a number of things such as derision of races, 
creeds and colors, extra-marital relations, extensive drink- 




35 


ing, mental afflictions, kidnapping, and a specific provision 
that “criminals should always be punished either specifi¬ 
cally or by implication.” The proposed Code also sqt up 
certain maximum limits oil commercial time so thatj for 
example, no more than six minutes of commercial time 
would be permitted in a 60-minute Sunday program. 

In his address, Commissioner Denny took occasioin to 
discuss a report which had been published in the \Neiv 
York Times quoting him as saying that the Commission 
might, should the Code be adopted, inquire whether a par¬ 
ticular station has lived up to the minimum standards 
adopted by the industry. The following is quoted from 
the Chairman’s address: 

“However, the discussion seems to have goitten 
away from the point whether the proposed code is 
good or bad. Instead, there is a lot of speculation 
about what I did or didn’t say in response to a ques¬ 
tion from Jack Gould of the New York Times. Let’s 
read Jack’s article: 

“Jack asked me what I thought of the code. Now 
I quote from the article: ‘Charles R. Denny, Jr., 
Chairman of the Federal Communications Cominis- 
sion, said he had not read the code, and, accordingly 
was not prepared to express an opinion on its Con¬ 
tents. ’ 

“Then Jack asked, ‘Suppose they adopt a code and 
then a few stations don’t liveup to it?’ 

“Now I quote again from his article: ‘At the same 
time he expressed the opinion that it would be an 
appropriate subject of “inquiry” by the F. C. C. if a 
station sought a renewal of its license, yet had ]not 
adhered to the minimum standards adopted by the 
industry as a whole.’ ‘I think we ought to at least 
ask about it,’ Mr. Denny remarked. 

“The article is correct. Every word of it and 
every comma of it. Jack is a good reporter.” 

(See also, Broadcasting Magazine for September 22,1947, 
and particularly at Pages 15, 87, 91-94). 

This trend toward advance specification of program 
standards is having so substantial an effect upon fhe 
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broadcasters of the country that within the last few days 
the licensee of Station WWDC, Washington, D. C., filed 
a request with the Federal Communications Commission 
for a declaratory advance ruling on whether or not that 
station might, without jeopardizing its license, broadcast 
the results of horse races. ( Broadcasting Magazine, Oc¬ 
tober 20, 1947, Page 20.) 

III. EVEN HAD THE COMMUNICATIONS ACT 
AUTHORIZED PROGRAM CENSORSHIP THE 
DECISION OF THE COMMISSION IS ILLE¬ 
GALLY DISCRIMINATORY AGAINST THE AP¬ 
PELLANT. 

The Commission’s opinion requires a balanced program 
structure, not merely in class of program, but as between 
network and local programs. In paragraph 5 of the Com¬ 
mission’s conclusions it says that the mere availability of 
local programs from other stations does not relieve the 
applicant of the necessity of maintaining the balance of 
network and non-network programs. 

Passing over the question of the vagueness of the ap¬ 
plication of this view (for the Commission while disap¬ 
proving a ratio of 15 to 3, network to non-network, did 
not indicate at what ratio it was safe to make applica¬ 
tions), the principle was applied in the present case en¬ 
tirely at variance with the commonly attempted prescrip¬ 
tions of the Commission. 

This Court, in Mississippi River Fuel Company v. The 
Federal Power Commission, No. 9181, decided May 28, 
1947, said : 

“The Commission cannot announce the applicabil¬ 
ity of a formula and then distort its application by 
failure to find accurately the factors required by the 
formula, or by departing from the essential progress 
of the formula from premise to conclusion. When the 
Commission announced principles or formulae as ap¬ 
plicable, the validity of its order can be determined 
only by measuring what it does against the principles 
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it announces. This is so not only upon the authority 
of Securities Comm’n v. Clnenery Cory. (318 U.'S. 80 
(1943)), but because any other course would piermit 
an administrative agency to announce a proper prin¬ 
ciple and under that protection, achieve an improper 
result by unrevealed considerations wholly apart from 
the announcement.’ ’ | 


See also Yick Wo v. Hopkins, 118 U. S. 356, 373-4. 

In substance, the commission denied the Simmons ap¬ 
plication because it was a predominantly network program 
proposal. That denial took place April 27, 1947. 

The address of Chairman Denny of the Commission to 
the National Association of Broadcasters at Atlantic City 
to which reference has been made above, was madj* on 
September 17, 1947. As above pointed out, this address 
formally represented the Commission’s policy. 

In his address, Mr. Denny said: 


“Here may be a clew (sic) to what the FM service 
of the future will look like. We may in the not too 
distant future have FM sets with, say, 10 push but¬ 
tons which could be marked as follows: the first four 
would bring you on FM the programs of the estab¬ 
lished nationwide networks. (I know that this depends 
on Mr. Petrillo and the four networks getting to¬ 
gether, but I hope this can be done in the near fu¬ 
ture.) The next two buttons might bring you via ]FM 
the programs of established independents. i 

“But the last four buttons could bring you sotne- 
thing entirely new to the aural radio art. For exam¬ 
ple, Button 7 might be labelled ‘classical music’ and 
bring you an FM network joined together by direct 
radio pickup. Any hour of the day or night w}ien 
you want good music you would only have to push 
this button to get it. | 

“Button 8 might be labelled ‘dance music’ a|nd 
would bring you popular tunes at any hour of the <^ay 
or night by means of a parallel FM network. 

“Button 9 might' be labelled ‘Features’ and coiild 
bring women’s programs, children’s programs ajnd 
other special attractions. 
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“The last button might be simply marked ‘news’ 
and by pushing it you would get a 15-minute news 
summary at any hour of the day. 

“If FM should take this trend it would bring us 
within sight of the long-sought goal of giving the 
radio listener what he wants when he wants it. 

“Again I urge AM broadcasters who have not ap¬ 
plied for FM to reexamine their position.” 

The distinction between frequency modulation broad¬ 
casting which is referred to in the address as FM and 
amplitude-modulation broadcasting, abbreviated as AM, 
merely relates to a physical or mathematical method for 
imposing sound waves upon radio waves and establishes 
no significant distinction between the two techniques of 
broadcasting. It will not be denied that program regula¬ 
tion attempts or prescriptions made for the one service 
are equally applicable to the other. 

On October 15, 1947, the Commission in Mimeograph 
13313 made public announcement that it had authorized 
the establishment of a complete six-station network, all 
stations to be operated by the same interest, to broadcast 
full-time with identical programs as a 100-per-cent, net¬ 
work operation. 

This action is so much at divergence with what was 
attempted against Simmons, that the Commission’s an¬ 
nouncement is reproduced in full text: 

“The Commission en banc on October 14 took the 
following action: 

“FM Rural Radio Network Receives Six Grants 

“Rural Radio Network, Inc., received conditional 
grants for six new FM stations to serve rural New 
York State areas. This is the maximum number of 
FM stations which can be operated by the same in¬ 
terest. 

“These initially authorized Class B stations, each 
to operate with 1 kilowatt power, are to be located at 
places and on FM channels as follows: Newfield, N. Y. 
(Channel 236, 95.1 me); De Ruvter, N. Y. (Channel 
286, 105.1 me); Cherry Valley, N. Y. (Channel 270, 
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101.9 me); Highmarket, N. Y. (Channel 299, 107.7 
me); South Bristol, N. Y. (Channel 270, 101.9 me), 
and Wethersfield, N. Y. (Channel 299, 107.7 m(j;). 

“Plans call for operating the six stations as a net¬ 
work, programs being originated at each station; from 
time to time, but all stations will carry the same pro¬ 
grams. The method would be to relay progran[ ma¬ 
terial from any station to the others, each of the 
latter simultaneously receiving and transmitting the 
particular program. Programs will be designed for 
local rural and agricultural listeners, featuring 
weather and market reports, religion and music, agri¬ 
cultural talks and discussions, quiz and children’s 
programs. 

“Rural Radio Network, Inc., is a New York corpo¬ 
ration wholly owned by Rural Radio Foundation, u 
non-profit group comprising nine farm organizations 
—the New York State Grange; New York State Farm 
Bureau Federation, Cooperative Grange League jFed- 
eration Exchange, Inc.; Dairymen’s League Coopera¬ 
tive Association, Inc.; New York State Federation of 
Home Bureaus; New York State Poultry Council; 
New York State Vegetable Growers Association, Inc.; 
New York State Horticultural Society, Inc., and f7ew 
York Artificial Breeders Cooperative, Inc. 

“(Commissioner Jones voted for hearing)” 

I 

The Commission’s official publication, Public Service 
Responsibility of Broadcast Licensees, supra, makes Spe¬ 
cific, clear definition of the Commission’s general policy 
in this regard, a policy which was completely deviated 
from in the present instance. 

At Page 13 of the Report the Commission says: 

“In metropolitan areas where the listener has his 
choice of several stations, balanced service to listeners 
can be achieved either by means of a balanced pro¬ 
gram structure for each station or by means of a 
number of comparatively specialized stations which, 
considered together, offer a balanced service to the 
community. In New York City, a considerable degree 
of specialization on the part of particular stations has 
already arisen—one station featuring a preponder¬ 
ance of classical music, another a preponderance of 
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dance music, etc. With the larger number of stations 
which FM will make possible, such specialization may 
arise in other cities. To make possible this develop¬ 
ment on a sound community basis, the Commission 
proposes in its application forms hereafter to afford 
applicants an opportunity to state whether they pro¬ 
pose a balanced program structure or special em¬ 
phasis on program service of a particular type or 
types.’ ’ 

In discussing the manner in which the Commission is 
revising its printed forms to comply with the foregoing 
policy, the Report says at Page 58: 

“Stations will also be asked whether they propose 
to render a well-balanced program service, or to spe¬ 
cialize in programs of a particular type or addressed 
to a particular audience. If their proposal is for a 
specialized rather than a balanced program service, a 
showing will be requested concerning the relative need 
for such service in the community as compared with 
the need for an additional station affording a balanced 
program service. On renewal, stations which have 
proposed a specialized service will be expected to 
show the extent to which they have in fact fulfilled 
their proposals during the period of their license.” 

For years prior to the Simmons decision the Commis¬ 
sion had repeatedly granted licenses and renewals of 
licenses to stations specifically authorized to broadcast 
programs which are not balanced but which in fact are 
special-service stations. 

Everyone interested in broadcasting is familiar with 
the excellent educational stations, such as WOI operated 
by Iowa State College at Ames, Iowa, and WHA, oper¬ 
ated by the University of Wisconsin. These and dozens 
of similar stations are licensed to educational institu¬ 
tions, religious organizations, labor unions and other 
groups serving a special purpose (See National Policy for 
Radio Broadcasting, C. B. Rose Jr., Report of a Com¬ 
mittee of the National Economic and Social Planning 
Association, Harper & Bros., New York, 1940, Chapter 11, 
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pages 162-172, and Broadcasting and the Public, by the 
Department of Research and Education of the Federal 
Council of the Churches of Christ in America, AbinMen 
Press, 1938, pp. 115-119). 

Thus the Commission rejects the Simmons applica|fion 
because the applicant proposes to increase his network 
broadcasting time from “a little more than 60 per cept.” 
(App., page 137) to a new percentage of 82.3 per c^nt., 
while contemporaneously it authorizes the creation of six 
broadcasting stations which will offer network programs 
100 per cent, of the time, and while its Chairman is say¬ 
ing officially that the Commission will approve a system 
whereby the several communities of the United States 
will have available continuous, full-time network broad¬ 
casts from the present four established nation-wide iiet- 
works, plus two additional. 

Equally arbitrary is the flat refusal of the opinion to 
take into consideration, in passing upon the Simmons 
application, the large number of non-network stations 
available in Cleveland itself for the broadcasting at all 
times of matters which may be of restricted, local interest. 
Stations now in operation are WJW, WTAM, WGrAR and 
WHK. In addition there are outstanding construction 
permits for WJMO at Cleveland and WSRS at Cleveland 
Heights. Moreover, the Commission has authorized the 
construction of seven FM stations, all capable of serving 
the entire metropolitan area of Cleveland, plus one at 
Cleveland Heights, one at Elyra and one at Lorain. T^he 
Commission has proposed to grant an additional FM Ra¬ 
tion to WGAR but the final decision has not yet been 
entered because of a controversy as to the allowable power. 

The foregoing indicates the availability of some 17 ra¬ 
diobroadcasting stations, to say nothing of a substantial 
number of pending applications for additional stationsj 

There appears to be nothing which would in any proper 
exercise of delegated authority, authorize the Commission 
deliberately to ignore the availability of so many local 
services and to require the individual station, blindly cpn- 
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sidered as an isolated operation, to fulfill by itself the 
obligation of providing that wide diversity of radiobroad¬ 
casting service to which the public has become accustomed. 

IV: THE GRANT TO WGAR BROADCASTING COM¬ 
PANY IS CONTRARY TO THE EXPRESS RE¬ 
QUIREMENTS OF SECTION 3.35 OF THE COM¬ 
MISSION’S RULES AND REGULATIONS. 

Section 3.35 of the Rules and Regulations of the Com¬ 
mission provide: 

“No license shall be granted for a standard broad¬ 
cast station directly or indirectly owned, operated or 
controlled by any persons where such station renders 
or will render primary service to a substantial por¬ 
tion of the primary service area of another standard 
broadcast station, directly or indirectly owned, oper¬ 
ated, or controlled by such person, except upon a 
showing that public interest, convenience and neces¬ 
sity will be served through such multiple ownership 
situation . 9 7 

The Commission’s opinion finds, as did the proposed 
opinion, that during the day time, 100 per cent, of the 
present WGAR service area is within the coverage contour 
of WJR at Detroit, controlled by the same interests which 
control WGAR, and that 82.5 per cent of the proposed 
WGAR coverage is similarly contained (App., page 127). 

Exhibit 32 shows the character of the day time overlap 
in coverage in map form. Exhibit 3 shows the night¬ 
time overlap and adjacent coverage. Exhibit 5 is a statis¬ 
tical break down showing the extent to which the signifi¬ 
cant population, industry, wealth and other assets of the 
Country are located within the area to be served by the 
two stations owned by one interest (App., Pages 32, 33, 
37). 

The record contains at pages 108 to 112 that portion 
of the brief filed with the Commission in support of the 
exception to the failure to reject the WGAR application 
because of its monopolistic effect. The contentions there 
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made and repeated in the petition for rehearing (A^p., 
Page 148) are not now abandoned. However, the law! of 
the case is that the Commission is determined in any event 
to deny the appellant’s application and until the appel¬ 
lant can have review of the propriety of that determina¬ 
tion of the Commission, the Court need not now be bur¬ 
dened with an interpretation of Section 3.35 of the Com¬ 
mission’s rules. 

Upon reversal of the present case upon the ground ur^ed 
in the earlier portions of this brief, the Commission on 
receipt of the mandate would be charged with the duty 
of making a full comparison of the two applications and 
the available evidence in support of each of them, at 
which time a reconsideration of the applicability of Sec¬ 
tion 3.35 in the light of all comparative factors wpuld 
be proper. 

V. CONCLUSION. 


The Commission’s denial of the Simmons application 
is a specific act of censorship and is prohibited by (Sec¬ 
tion 326 of the Communications Act of 1934; it represents 
arbitrary discrimination against this applicant in th^t it 
is a particularized departure from principles otherwise 
applied to other applicants, this in the face of an explicit 
recognition in Section 303(i) of the Communications Act 
that there are stations properly engaged in chain broad¬ 
casting. 

Respectfully submitted, 
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Hmteb States Court of Appeals 

DISTRICT OF COLUMBIA 

_ 

No. 9607 I 

Allen T. Simmons, appellant 

v. | 

Federal Communications Commission, appelle^ 

The WGAR Broadcasting Company, intervenor 

BRIEF ON BEHALF OF APPELLEE 

i ■ 

STATEMENT OF FACTS 

This is an appeal from a Decision and Order of the Federal 
Communications Commission, dated April 25, 1947. fn the 
order referred to the Commission denied an application of Allen 
T. Simmons to increase the power of Station WADC, Akron, 
Ohio, from 5 kw. to 50 kw., and to change the frequerjcy on 
which that station is operated from 1350 kc. to 1220 k<j;., but 
instead it granted the mutually exclusive application bf the 
WGAR Broadcasting Company to increase the power of Station 
WGAR, Cleveland, Ohio, operating on a frequency of 1220 kc. 
from 5 kw. to 50 kw. A petition for rehearing was filed by, Allen 
T. Simmons on June 10, 1947. This petition was denied by 
the Commission on July 1, 1947, and this appeal was fijed by 
the appellant on July 21,1947. The relevant facts in this case 
may be summarized as follows: 

On November 3, 1943, the Commission granted an apjplicar 
tion of the WGAR Broadcasting Company (hereinafter known 
as WGAR) to change its frequency from 1450 kc. to 12£0 kc. 
and to increase its power from 1 kw. night, 5 kw. day, toj5 kw. 
day and night. WGAR had previously requested a license 
to operate on 1220 kc. with 50 kw. power but subsequent to the 
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wartime freeze order of the Commission of February 23, 1942 
(9 F. C. C. 353), which governed the granting of applications 
involving the use of critical materials, it had amended its appli¬ 
cation to specify a power of 5,000 watts. The Commission’s de¬ 
cision of November 3 granted this application, as amended, 
but pointed out that while facilities of WGAR would be thus 
improved, the station would still not render a wholly adequate 
service to the Cleveland area, and consequently the Decision 
and Order of the Commission granting WGAll’s application 
was conditioned upon WGAR’s filing an application to im¬ 
prove its facilities to render satisfactory coverage to the city 
of Cleveland as soon as materials might become available. 1 On 
July 24, 1945, after the Commission was advised by the War 
Production Board that materials and equipment would shortly 
be available, it sent a letter to WGAR calling attention to the 
condition in its earlier grant to WGAR, and directing WGAR 
to file an appropriate application looking toward the improve¬ 
ment of its service in the Cleveland area in accordance with 
such condition (App. 151). Accordingly, on August 23, 1945, 
WGAR filed an application to increase the power of its 
station from 5 to 50 kw. Subsequently, on October 8, 1945, 
Simmons filed an application to operate on 1220 kc. with 50 kw., 
proposing that in the event of a grant of its application that 
WGAR should be given the frequency of 1350 kc., previously 

1 At the time of WGAR's previous application. Allen T. Simmons, licensee 
of WADC had on file a conflicting application to operate on 1220 kc. with a 
power of .”>0 kw. A comparative hearing was held on the two applications 
in June 1942, and in the decision granting the application of WGAR the 
conflicting application of Simmons was denied on the grounds that his 
proposal would result in interference to a station in Philadelphia, Pa., and 
for the further reason that the construction of the Simmons antenna in a 
manner and place specified in the application would constitute a hazard 
to aerial navigation. This decision granting the application of WGAR 
and denying the application of Simmons was appealed to this Court, and 
in a decision dated November 13, 1944, in Simmon* v. Federal Communica¬ 
tions Commission (79 App. D. C. 264; 145 F. 2d, 37S), this Court upheld the 
Commission's denial of a license to Simmons and stated further that since 
Simmons’ application was lawfully denied by the Commission, Simmons 
was not a person aggrieved or a person adversely affected by the granting of 
the WGAR application and had no standing to appeal from it. The previous 
Commission actions concerning the mutually exclusive applications of ap¬ 
pellant and WGAR, are therefore not in issue in this case. 
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occupied by Simmons for operation with a power of 5 kw. 
Since the two applications were mutually exclusive and a gijant 
of one precluded the grant of the other, the Co mmis sion j on 
February 1, 1946, designated both applications for a consbli- 
dated hearing (App. 11-14). 

Simultaneous with the designation of the two applications 
for hearing, the Commission on February 1, 1946, issued a 
conditional authorization, pursuant to Section 1.383 of the 
Commission’s Rules, permitting operation of WGAR on 1^20 
kc. with 50 kw. power “subject to being withdrawn if on the 
conclusion of a consolidated hearing upon the two above named 
applications, it is shown that the public interest will be better 
served by a grant of the Simmons application” (App. 15-1.7). 
The order granting this authorization recited, inter alia, t^iat 
“the instant application of Simmons is substantially the sortie 
as his earlier application, which was denied * * *” (Ajpp. 

16). On February 20, 1946, appellant filed a motion for reqon- 
sideration of this order, and a brief in support of the motion 
(App. 17-22). In its brief, appellant pointed out that “the 
present Simmons application is free of the earlier technical 
defects” (App. 21), Upon consideration of the reasons ad¬ 
vanced in support of this motion of the appellant and WGAtR’s 
reply thereto, the Commission on May 10, 1946, granted the 
petition of Simmons, and set aside and vacated the conditional 
grant to WGAR (App. p. 81). 

A consolidated hearing of the two applications was held be¬ 
fore a Commission examiner on April 24, to 26, inclusive, ^nd 
on October 8, 1946, the Commission handed down a Proposed 
Decision proposing to grant the application of WGAR ana to 
deny that of Simmons (App. 82-102). Exceptions to this pro¬ 
posed decision were filed by Simmons on October 28,1946 (App. 
102-115), oral argument was held on November 20, 1946, And 
on April 27, 1947, the Commission released its final decision 
in the case denying the application of Allen T. Simmons 4-nd 
granting the application of WGAR (App. 120-146). On Jijme 
10,1947, Simmons filed an application for rehearing under Sec¬ 
tion 405 of the Communications Act, which was denied by a 
Memorandum Opinion and Order of the Commission of Jfily 
1, 1947 (App. 155-160). This appeal was taken on July 21, 
1947. 



4 


RT nvrM-A-R V OF ARGUMENT 

I 

In the present case the Commission denied appellant’s appli¬ 
cation for a station license because it found that operating as 
proposed, he would not exercise the responsibility of a licensee 
in a manner consistent with the requirements of the Com¬ 
munications Act, and would not serve the needs and interests 
of the region to be covered by the proposed station. The Com¬ 
mission’s action was based on the undisputed facts in the rec¬ 
ord which disclosed that during the largest and most important 
part of the broadcast day, appellant proposed to broadcast only 
the programs carried over the national network with which he 
if affiliated, to the complete exclusion of any programs pro¬ 
duced locally and designed to meet the particular interests of 
the region for which the station would provide primary service. 

One of the most firmly established requirements of the Com¬ 
munications Act as implemented in a long series of Commis¬ 
sion decisions and as recognized and approved by the courts 
is that a grant of a station license carries with it the continuing 
responsibility on the part of the licensee for the day-to-day op¬ 
eration of the station, a responsibility which cannot be con¬ 
tracted or delegated away to any substantial extent to any per¬ 
son or group. This responsibility is recognized and prescribed 
by Sections 301, 309 (b) (2) and 310 (b) of the Act. In its ad¬ 
ministration of the Act the Commission has consistently dis¬ 
approved of contracts, schemes or devices by which the licensee 
of record has attempted to devolve part or all of its responsibility 
for the control and supervision of the daily programming of its 
station upon persons other than the licensee. See Westing- 
house Electric and Manufacturing Co., 8 F. C. C. 195; Federal 
Communications Commission Chain Broadcasting Regulations 
(Rules and Regulations Sections 3.101-3.109). This interpre¬ 
tation of the Act has been squarely upheld by the Supreme 
Court. National Broadcasting Co. v. United States, 319 U. S. 
190. The record in this case clearly establishes that the appli¬ 
cant’s proposed program policy involved an improper surrender 
of licensee responsibility. The fact that appellant proposes 
to do voluntarily what he cannot do by affilication or manage- 





ment contract does not at all serve to make inapplicable the 
well established requirement that the licensee must retain 
and exercise responsibility. 

11 

The proposed program policy of applicant’s station fails to 
make any provision for programs of special interest to thei area 
which would receive primary service from this station should 
the application be granted. The Commission therefore prop¬ 
erly denied applicant’s application since a program policy which 
fails to serve the needs and interests of the community in which 
the station is located fails to meet the statutory standard of 
operation in the public interest. The legislative histojy of 
both the Communications Act of 1934 and its predecessor, the 
Radio Act of 1927, makes it clear that consideration of the pro¬ 
gram policy of applicants for radio broadcast station licenses 
was contemplated as one element to be considered by the 
Commission in determining whether the grant of such appli¬ 
cations would serve the public interest. In the administration 
of the Acts, both the Federal Radio Commission and the Fed¬ 
eral Communications Commission have consistently considered 
the proposed program service of applicants for station licenses 
in determining whether a grant would be in the public interest, 
and their consideration of such program policies has beep un¬ 
challenged by the courts. Congress was fully aware of this 
interpretation of the Radio Act when it reestablished the 
public interest, convenience and necessity as the statjitpry 
standard for licensing radio stations under the Communica¬ 
tions Act. Moreover, as both the courts and the Commission 
have held, the rendition of 'service designed to meet the heeds 
and interests of the area in which the station is to be located 
is an indispensable element of the public interest which must 
be considered by the Commission in determining whether or 
not to make a grant of a license. Nor can the applicant’^ pro¬ 
posed program service be justified as a specialized service of 
value to the Northeastern-Ohio region and not otherwise avail¬ 
able. While the broadcast station may under certain circum¬ 
stances meet the needs and interests of the community w^ich it 

769169—47-2 
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serves by carrying a specialized type of program service fulfilling 
the particular needs of a well-defined segment of the population 
of the area, the service proposed by the applicant would in fact 
be quite general in nature and consist of programs of almost 
all types and varieties, except for programs of particular interest 
to the Northeastern-Ohio area wffiich it would serve. The pro¬ 
gram service does not become a specialized service of interest to 
a segment of a large metropolitan community merely because 
it emanates from one source. Nor can a program service be 
considered a specialized service in the interests of the commu¬ 
nity where it consists of all types of programs with the single 
exception of programs specifically directed to the particular 
needs and interests of the community. 

Ill 

The Commission’s decision does not involve the exercise of 
the powers of censorship in violation of Section 326 of the Com¬ 
munications Act, nor does it constitute an interference with the 
rights of free speech by radio communication. The Commis¬ 
sion’s decision does not involve any official disapproval, ex¬ 
pressed or implied, of the specific content of any radio programs 
or types of radio programs, or of network programs as such. 
Nor does the Commission’s decision require the applicant or 
any licensee to broadcast any program or type of program or 
to devote any fixed percentage of time to any type of program. 
The prohibition on censorship in Section 326 of the Communi¬ 
cations Act was not intended to prohibit all Commission con¬ 
cern with the responsibility of the licensee for a station’s pro¬ 
graming or with a station’s obligation to broadcast programs in 
the interest of the particular listening audience. It is intended 
to restate the prohibitions of the First Amendment on govern¬ 
mental activities restricting freedom of expression by any media 
of communications because of the official disapproval of the spe¬ 
cific content of particular items or programs. No previous 
restraint on the broadcast of any program or type of programs is 
created by the action of the Commission in this case which 
would bring it within the constitutional limitations set out by 
the Supreme Court in Near v. Minnesota, 283 U. S. 697. And 
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the requirement that the use of the limited facilities of the Air¬ 
waves shall be afforded only upon a showing that the applicant 
for a license to use such facilities would exercise responsibility 
for insuring that the facilities licensed to him will be utilized in 
the interest of the public served thereby has been specifically 
upheld by the courts as a reasonable exercise of the Comriiis- 
sion’s licensing power not involving censorship or denial of iree 
speech. National Broadcasting Company v. United States, 319 
U. S. 190; KFKB Broadcasting Association v. Federal Radio 
Commission, 60 App. D. C. 79; 47 F (2d) 670. No support for 
applicant’s claim that the Commission’s action constitutes 
illegal censorship can be found in the Supreme Court’s opinion 
in Hannegan v. Esquire, Inc., 327 U. S. 146. 

IV 

Since applicant’s application for a license must be denied in¬ 
dependently of any consideration of the mutually exclusive 
application of the WGAR Broadcasting Company, appellant is 
not aggrieved or adversely affected by the grant of the WGAR 
application. Moreover, no error was committed by the grant 
of the WGAR application, since Commission’s findings and con¬ 
clusions made on the record establish that the grant to WGAR 
■was in the public interest and within the relevant requirements 
of the Communications Act and the Rules and Regulation^ of 
the Federal Communications Commission. The grant to 
WGAR does not constitute a violation of Section 3.35 of ihe 
Commission’s Rules and Regulations prohibiting multiple own¬ 
ership of standard broadcast stations rendering primary service 
to substantial portions of the same area. After careful con¬ 
sideration of the facts in the record on this point and a^ter 
consideration of the views of counsel for appellant with re¬ 
spect to the proper interpretation of Section 3.35 of the Cdm- 
mission’s Rules and Regulations, the Commission determined 
that in view of the various factors set forth in its decision, (he 
overlap in service areas between WGAR and WJR, Detroit, 
was not sufficiently great to constitute a violation of the re¬ 
quirements of Section 3.35. This conclusion of the Commis¬ 
sion is fully borne out by the facts in the record. 



8 


ARGUMENT 

The burden of appellant’s argument is that, in denying its 
application, the Commission has exercised powers of censorship 
in violation of Section 326 of the Communications Act of 
1934. But the argument falters and collapses under an im¬ 
possible burden. For the Commission’s decision makes it clear 
that the grounds for denial are that appellant wx>uld not, in 
operating as he proposes, exercise, in a manner consistent with 
the requirements of the Act, the responsibility of a licensee, 
and -would not serve the needs and interests of the region to be 
covered by the proposed operation. 

The undisputed facts upon which the Commission’s decision 
was based show that during the largest and most important 
part of the broadcast day appellant proposed to broadcast only 
the programs offered by the national network organization 
with which it is affiliated to the complete exclusion of any 
programs produced locally and designed to meet the particular 
interests of the region for which the station would provide 
primary service. No attempt would be made by the licensee 
to exercise its own independent judgment to determine whether 
to substitute for the regularly scheduled programs of the na¬ 
tional network organization special programs of particular 
importance to its service area; instead the complete network 
service would be broadcast, without exception. 

In holding that a licensee cannot voluntarily surrender his 
responsibility to a network organization, the Commission cer¬ 
tainly has not passed on the suitability or propriety of any 
particular utterance or program, whether network or local in 
origin. It has rather held tfcat a licensee cannot by his own 
volition or acquiescense, do alone what he cannot do by affilia¬ 
tion or management contract—surrender to another his ultimate 
responsibility for insuring that his program service fulfills the 
needs of the community which he is licensed to serve. The 
authority of the Commission to review the program policy of 
an applicant to insure that the public interest will be served, 
especially the particular interests of the community or region 
in which the station operates, is established beyond question by 
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the provisions of the Act and their legislative history, by Con¬ 
sistent administrative practice of the Commission, and by court 
decisions. In the face of so much already long settled, chal¬ 
lenge of the exercise of that authority on the claim that it is 
censorship involves a use of that word in a Pickwickian sCnse 
which the courts have not yet adopted. 

i I 

The Commission properly denied appellant’s broadcast station 
license since it appeared that the appellant would not exer¬ 
cise the responsibilities of a licensee, imposed by the Com¬ 
munications Act 

I 

A. The Communications Act requires that broadcast licensees retain and 
exercise responsibility for the operation of their stations 

One of the most firmly established requirements of the Com¬ 
munications Act, as implemented in a long series of Comifiis- 
sion decisions and as recognized and approved by the courts, 
is that the grant of a station license carries with it the con¬ 
tinuing responsibility on the part of the licensee for the diy- 
to-day operation of the station, a responsibility which cannot 
be contracted or delegated away to any person or group. Tfhe 
Commission in the exercise of its licensing power reviews, gen¬ 
erally on applications for renewal of licenses, the overfall 
operation of the station to determine whether- a licensee hias, 
in fact, lived up to its statutory obligation to operate in the 
public interest, convenience, and necessity. But this respon¬ 
sibility imposed on the licensee by Section 309 of the Com¬ 
munications Act is necessarily dependent upon the day-to-c}ay 
operation of the station, the selection of programs, and the 
creation of a program structure which serves the public interest. 
This duty rests with the licensee, and the Communications 4-ct 
makes it clear that the ultimate responsibility for the operation 
of the station and for insuring that the public interest will be 
served, rests with the licensee. Thus, Section 301 which stages 
a purpose of the Act to be the use of the radio channels “by per¬ 
sons for limited periods of time, under the licenses granted by 
Federal authority,” goes on to prohibit the use or operation of 
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any facility by any person except “with a license in that behalf” 
granted pursuant to the Act. Section 309 (b) (2) requires that 
every license shall contain a statement that “neither the 
license nor the right granted thereunder shall be assigned or 
otherwise transferred in violation of this Act.” And Section 
310 prohibits the voluntary or involuntary transfer of a license 
or of “the frequencies authorized to be used by the licensee, and 
the rights therein granted” or the transfer of control of a 
licensee corporation, unless the Commission decides on the 
basis of full information, that the transfer is in the public 
interest and it so signifies in writing. 

The licensee, moreover, cannot fulfill its obligation to oper¬ 
ate its station in the public interest merely through an assump¬ 
tion of narrow responsibility for technical operation and ad¬ 
ministration of expenditures and receipts, while delegating the 
task of making judgments as to specific programs and general 
program policies to others beyond his control. Whatever the 
sources from which he dervies his programs, whether from a 
national network, a wire or transcription service or from live 
or recorded programs locally initiated, the licensee must be in a 
position to exercise his own independent judgment with re¬ 
spect to the daily make-up of his program schedule. The 
types of decision which the licensee is called upon to make in 
the day-to-day operation of his station cover the widest variety 
of subjects and interests, including decisions relating to matters 
of the greatest public importance. 

An examination of the administrative experience of the 
Commission in enforcing the Communications Act discloses 
that from the beginning of its operation it has consistently 
acted to preserve and maintain licensee responsibility through 
a series of decisions which have discountenanced various con¬ 
tracts, arrangements, schemes and devices by which the 
licensee of record has attempted to devolve part or all of the re¬ 
sponsibility for the control and supervision of the daily pro¬ 
gramming of its station upon persons or organizations other 
than the licensee. The Commission has expressly pointed out 
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that “the licensee of a radio station must necessarily be held 
responsible for all program service and may not delegate his 
ultimate responsibility to others.” 2 In this respect it has Icom- 
mented at length on the necessity for licensee supervision and 
control over foreign language broadcasts often programmed 
by independent contractors. 3 And it has condemned the prac¬ 
tice of selling all or part of a station’s broadcast time to “time 
brokers” to program and sell as they see fit subject to ijio or 
only nominal control by the licensee of record." 1 Contracts 
under which the transferor of a license retains complete cokitrol 
over the programming of certain broadcast time periods re¬ 
served for its use have been held to be inconsistent with the 
Act. 5 The Commission has similarly disapproved an agree¬ 
ment whereby the local Chamber of Commerce, though other¬ 
wise unconnected with the proposed licensee, was to hav^ su¬ 
pervision and control over the station manager and where the 
station’s operating policies were to be subject to its approval. 6 
And the Commission has held it to be contrary to the public 
interest where the powers delegated to the paid station man¬ 
ager have been sufficiently extensive to result in the lo$s of 

5 Bellingham Broadcasting Co., S F. C. C. 159. 165 (1940) ; see also Replogle, 
1 F. C. C. 256 (1935) ; Cole, 2 F. C. C. 541 (1936) ; Stump, 3 F. C. Cj 560, 
564 (1936) ; Porter and Ever sole, 4 F. C. C. 680, 6S2 (1937). (Licensee 
must be real party in interest.) 

a Voice of Brooklyn, Inc., 8 F. C. C. 230 (1940). 

4 Metropolitan Broadcasting Co., 5 F. C. C. 501 (1938) ; Georgia School 
of Technology ( WGST), 10 F. C. C. 110 (1943) ; City of Camden (Wcjilf), 
Docket No. 5361, Proposed Decision, October 17, 1945, Supplemental Pro¬ 
posed Decision, September 5,1946, Proposed and Supplemental Decision and 
Proposed Order of Modification of License, October 21, 1947. 

4 WCBD, Inc., 3 F. C. C. 467, 472 (1936) ; Buffalo Broadcasting\ Co., 
Dockets 6324-6325, decided December 19, 1945, affirmed in part sub nom. 
Churchill Tabernacle v. Federal Communications Commission, 81 App. D. O- 
411, 160 F. 2d 244; Eearst Radio, Inc., Docket No. 6755, decided July 17, 
1946. 

* Radio Enterprises, Inc., 7 F. C. C. 169 (1939) ; See also Tomek, 4 F. jC. C. 
193, where the applicant had a contract to provide the Los Angeles Central 
Labor Council with not less than 15 minutes of time per day for the presen¬ 
tation of programs selected and approved by the council and free from any 
supervisory control by the licensee. 
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the licensee’s ability or inclination to assume its responsibili¬ 
ties for the station’s daily operation. 7 

Moreover, in at least two previous instances, the Commission 
has expressly disapproved of arrangements by which individual 
licensees delegated some or all of the day to day duties of pro¬ 
gramming their stations to a national network organization. 
In Westing house Electric and Manufacturing Co., 8 F. C. C. 
195, the Commission disapproved of a contract by which the 
licensee agreed to employ the National Broadcasting Company 
to furnish all programs broadcast by the four stations licensed 
to Westinghouse. In that case the National Broadcasting 
Company in managing the Westinghouse stations staffed each 
station with its own local staff and supplied locally originated 
programs to supplement the national network service offered 
by NBC. However, the Commission held that the manage¬ 
ment contracts were in violation of the terms of the Commu¬ 
nications Act in that they “disposed of rights and privileges 
granted to it (Westinghouse) by the terms of its licenses and to 
all intents and purposes transferred control of the stations here 
involved to National”; renewal of the licenses was granted, 
however, on the basis of a showing that Westinghouse had abro¬ 
gated the management contracts and had entered into a new 
agreement with National Broadcasting Company under which 
its stations would continue to serve as NBC affiliates under the 
standard network contract, but with Westinghouse henceforth 
exercising control over the operation of its stations, supplying 
its own programs for local broadcasting as a supplement to 
the network programs. 

Another significant application of this requirement of li¬ 
censee responsibility to the relationships between network 
organizations and affiliated stations is embodied in the Com- 

7 Federated Publications, Inc., 9 F. C. C. 150 (1942). (Station manager 
had contract granting full authority to manage station except for “editorial 
control” (nominal policy making) and certain specified limitations on his 
ability to commit the licensee financially); Community Broadcasting Co. 

( WTOL ), Docket 7867, decided July 28, 1947. (Station manager worked 
on contract with salary based on percentage of gross revenue. Actual super¬ 
vision of his activities by officers, directors or stockholders was only 
nominal.) 
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mission’s Chain Broadcasting Rules (Rules and Regulations, 
Sections 3.101-3.109) promulgated in 1941, which expressly 
defined the extent to which contracts between networks and 
their affiliated stations could limit the discretion of the indi¬ 
vidual stations in determining what specific programs Should 
be carried over the facilities they were licensed to operate. Of 
particular importance in this respect is Section 3.105 which 
prohibits any contractual provision in a network affiliation 
agreement which would in any way limit the right of th|e sta¬ 
tion licensee to reject any network program it believes to be 
not in the public interest or to substitute for any regiilarly 
scheduled network program a local program of its own Which 
the licensee believes will better serve the public interest]. 8 In 
its Report on Chain Broadcasting (Commission Order Njo. 37, 
Docket 5060), issued May 1941 the Commission gave as it|s rea¬ 
sons for promulgating this regulation that:- 


It is the station, not the network, which is licensed to 
serve the public interest. The licensee has the duty of 
determining what 'programs shall be broadcast over his 
station’s facilities, and cannot lawfully delegate! this 
duty or transfer the control of his station directjly to 
the network or indirectly to an advertising agency) He 
cannot lawfully bind himself to accept programs in 4very 
case where he cannot sustain the burden of proof that 
he has a better program. The licensee is obliged to re¬ 
serve to himself the final decision as to what programs 
will best serve the public interest. 

We conclude that a licensee is not fulfilling his obliga- 


* Section 3.105 of the Commission’s Rules and Regulations provides J: 

“§ 3.105 Right to reject program —No license shall be granted} to a 
standard broadcast station having any contract, arrangement, or Under¬ 
standing, express or implied, with a network organization which (a)] with 
respect to programs offered pursuant to an affiliation contract, prevents or 
hinders the station from rejecting or refusing network programs which the 
station reasonably believes to be unsatisfactory or unsuitable; or whiclji (b), 
with respect to network programs so offered or already contracted for, 
prevents the station from rejecting or refusing any program which, Sin its 
opinion, is contrary to the public interest, or from substituting a program of 
outstanding local or national importance.” 

769169 —it - 3 ! 
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tions to operate in the public interest, and is not operat¬ 
ing in accordance with the express requirements of the 
Communications Act, if he agrees to accept programs 
on any basis other than his own reasonable decision that 
the programs are satisfactory. 

Even after a licensee has accepted a network com¬ 
mercial program series, we believe he must reserve the 
right to substitute programs of outstanding national or 
local importance. Only thus can the public be sure that 
a station’s program service will not be controlled in the 
interest of network revenues (p. 66). 

This interpretation of the Act by the Commission has been 
squarely upheld by the courts. In National Broadcasting Co. 
v. United States, 319 U. S. 190, affirming 47 F. Supp. 940 
(D. C. S. D. N. Y.) the Supreme Court upheld the Commis¬ 
sion’s Chain Broadcasting Regulations, including Section 
3.105, both as to their constitutionality and the authority for 
the enactment of the regulations under the provisions of the 
Communications Act. In so doing the Court expressly re¬ 
jected the contention, implicit in appellant’s brief in the instant 
case, that the Commission is restricted to considerations of the 
engineering and financial qualifications of an applicant in its 
determination whether a given license application meets the 
statutory standard of the “public interest, convenience and 
necessity.” 9 In holding that the Commission could promul- 

0 In its opinion, the Supreme Court stated (319 U. S. at 215-217) : 

“The Act itself establishes that the Commission’s powers are not limited 
to the engineering and technical aspects of regulation of radio communica¬ 
tion. Yet we were asked to regard the Commission as a kind of traffic officer, 
policing the wave lengths to prevent stations from interfering with each 
other. But the Act does not restrict the Commission merely to supervision of 
the Traffic. It puts upon the Commission the burden of determining the com¬ 
position of that traffic * * *. The ‘public interest’ to be served under the 
Communications Act is thus the interest of the listening public in the 
‘larger and more effective use of radio.’ Sec. 303 (g). The facilities of 
radio are limited and therefore precious; they cannot be left to wasteful 
use without detriment to the public interest * * *. The Commission’s 
licensing function cannot be discharged, therefore, merely by finding that 
there are no technological objections to the granting of a license. If the 
criterion of ‘public interest’ were limited to such matters how could the 
Commission choose between two applicants for the same facilities, each of 
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gate rules which prohibit any favorable consideration of any 
application where the licensee has any “contract, arrange ment 
or understanding express or implied” prevent or hinder sta¬ 
tion from rejecting or refusing network “programs” which the 
station believes to be unsuitable, contrary to the public interest, 
or from substituting a program of outstanding local or national 
importance, the Supreme Court further recognized that such 
aspects of the program policy of potential licensees may bi con¬ 
sidered under the Act in determining whether an individual ap¬ 
plicant is qualified to receive a license without regard to any 
comparative consideration of his application with the mutually 
exclusive applications of any other applicant. 10 And in uphold¬ 
ing the validity of the network rules, the Supreme Court quoted 
with approval the passage from the Commission’s Report on 
Chain Broadcasting concerning licensee responsibility for its 
day-to-day programming, set out supra at page 13. 

The decision of the Supreme Court, moreover, expressly re¬ 
jected the contention made by the appellants that the Commis¬ 
sion’s regulations constituted in any way an exercise of the 
powers of censorship or an interference with the rights of free 
speech prohibited to the Commission by both Section 3^6 of 
the Communications Act and the First Amendment to the Con¬ 
stitution of the United States. The Court stated: 

The question here is simply whether the Commission, by 

announcing that it will refuse licenses to persond who 

engage in specified network practices (a basis for choice 

which we hold is comprehended within the statutory 

_ 1 

whom is financially and technically qualified to operate a station? Since the 
very inception of federal regulation by radio, comparative considerations 
as to the services to be rendered have governed the application of the 
standard of ‘public interest, convenience and necessity.* See Pf-deral 
Communications Commission v. Pottsville Broadcasting Co., 309 U. Sf- 134, 
238 p. 2. . . .” 

10 In its brief (page 24) appellant concedes, apparently, on the basis of 
the language of the Networks case decision that the Commission could con¬ 
sider matters of program policy on a comparative basis where two mutually 
exclusive applicants are competing for a single grant. It ignores the fact 
that the holding of the Netioorks case is that the Commission can v|alidly 
consider certain aspects of program policy in the absence of any comparative 
hearing as a condition precedent to any grant. 
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criterion of “public interest”), is hereby denying such 
persons the constitutional right of free speech. The 
right of free speech does not include, however, the right 
to use the facilities of radio without a license. The li¬ 
censing system established by Congress in the Com¬ 
munications Act of 1934 was a proper exercise of its 
power over commerce. The standard it provided for the 
licensing of stations was the “public interest, conven¬ 
ience, or necessity.” Denial of a station license on that 
ground, if valid under the Act, is not a denial of free 
speech” (319 U. S. 190, 226-227). 

In the recent case of Regents of New,Mexico College v. Al¬ 
buquerque Broadcasting Co., 158 F. (2d) 900 (C. C. A. 10, 
1946), the principles of licensee responsibility embodied in the 
Act and spelled out by the Commission and the courts, have 
been applied to hold unenforceable under the Communications 
Act a provision of a contract under which the licensee of Sta¬ 
tion KOB agreed as partial consideration for the transfer of 
the station license to it from the college, to furnish on demand 
certain specified periods of time for use by the college as the 
latter saw fit. The Court held (158 F. (2d) at 906): 

It is the right and nondelegable duty of the Broadcast¬ 
ing Company, acting reasonably, to determine whether 
a program offered by the college is in the public interest, 
and to allocate such time for the broadcast of a program 
offered by the college as will best serve the public 
interest. 11 

The foregoing discussion clearly establishes the duty of a 
broadcast licensee under the Communications Act to exercise 
its individual responsibility as a licensee over the management, 
operation and programming of its radio station. The facts in 
the present record fully warrant the application of this prin¬ 
ciple by the Commission to deny appellant’s application. 

R The record establishes that the applicant's proposed program policy 
involves an improper surrender of licensee responsibility 

The Commission in this case has denied appellant’s appli¬ 
cation on the grounds that his proposed program policy for 


» Cf. Voliva v. WCBD, Inc., 3X3 Ill. App. 177, 39 N. E. 2d 6S5. 
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the station would not serve the public interest, convenience and 
necessity. The reason for this conclusion was the Commis¬ 
sion’s determination on the facts presented by the record that 
appellant’s program policy would not meet the public service 
responsibility required of all broadcast licensees because appel¬ 
lant proposed to turn over the responsibility for deterrfiining 
the programs and types of programs to be broadcast oyer his 
facilities to a network organization not subject to his Control 
and because the inevitable consequence of such a policy in the 
present case would be that the station’s programming would 
ignore the particular needs and interests of the community 
which would be served by its station (App. 138-140). 

The undisputed facts in the case show that appellant pro¬ 
posed to operate his station as an affiliate of the Columbia 
Broadcasting System, 1 - and to “carry a complete schedule of 
all available Columbia Broadcasting System program^ both 
commercial and sustaining” (App. 40). Appellant’s assistant 
manager, Mr. Wilson, explained that under the present Opera¬ 
tion of station WADC as a Columbia affiliate, the appellant 
cuts certain Columbia programs—usually sustaining pro¬ 
grams—and substitutes for those programs “that we want to 
originate in Akron” (App. 41). However, under the proposed 
plan of operation Mr. Wilson stated he would “cut no Columbia 
program regardless of whether it is sustaining or commercial” 
(App. 42), and would, therefore, only have available for locally 
originated programs, commercial or sustaining, the time “be¬ 
fore Columbia comes on the air in the morning” (App. 42)— 
a period of three hours from 5-8 a. m. on weekdays and one 
hour less on Sunday. Moreover, appellant’s director of pro¬ 
motion and publicity, Mr. Williams, testified that he did not 
contemplate making any substitution for any Columbia pro- 

“By the terms of the standard affiliation contracts with the networks 
a station commits itself to carry a certain number of hours of comjnercial 
broadcasts for which time on the station is sold by the network, subject to the 
station’s right to cancel programs it believes to be contrary to the public in¬ 
terest or to substitute other programs which the station believes will better 
meet the requirements of the public interest. In addition the network pro¬ 
vides other programs during all the periods of the day, which may tKf either 
sustaining programs or commercial in nature and which may be carried or 
not carried by the affiliate in its discretion. 
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gram even where a specific program proved to be unpopular 
among its listeners (App. 57-58). In response to a question 
as to whether it intended to operate as a local or regional sta¬ 
tion Mr. Wilson replied that ‘Sve could think of no instances in 
which we would be interested in carrying a Cleveland program 
or an Akron program or a Canton program. We feel that we 
will be serving a definite need, and the over-all picture of CBS 
is such that w~e will take care of our territory with educational, 
religious and all other types of programs’’ (App. 43). Yet the 
appellant himself admitted that he had not even discussed his 
proposed program policy with the network to which entire re¬ 
sponsibility for the programming of his station during all sig¬ 
nificant portions of the broadcast day would be entrusted (App. 
59). And of course, appellant has no present knowledge of the 
specific content of the network’s program schedule during the 
three years of the license period. 

It is clear enough that applicant is avowedly proposing to 
eliminate itself completely from any supervision or control over 
the programming of its station during by far the largest and 
most important portion of the broadcast day and is substituting 
in its place the Columbia Broadcasting System. During all the 
hours when Columbia has programs available all decisions as 
to what programs shall be offered will be made by the network 
and the licensee will merely plug into the network line and con¬ 
fine itself to administrative and accounting details. 13 While 
the appellant has only a general idea of the type of programs 
which the network will offer, it will make no effort, on any 
occasion, to substitute other programs which it believes may, 
in particular circumstances, better serve the region in which 
the station would provide primary service. In short, virtually 
the entire responsibility for the programming of its station is 
surrendered to an organization which is not the licensee, which 
has not been pledged to serve the particular needs of the Cleve- 

a Presumably the one remaining programming task which the licensee 
would continue to perform would be the programming of commercial and 
sustaining “spot” announcements, time signals, weather reports and station 
identification signals during the thirty second “station breaks” between 
CBS programs. 
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land-Akron Northeastern Ohio region, and which has not even 
been consulted by appellant. 

It thus is clear that the present case differs from the earlier 
actions of the Commission and particularly from its holding 
in the Westinghouse case (8 F. C. C. 195) supra, p. 12, andi 
the type of station activity expressly outlawed by Sec¬ 
tion 3.105 of the Network Rules only to the extent that 
in this case appellant is proposing to do voluntarily what 
the Commission has previously held a licensee may not! do by 
contract, agreement, or understanding with a network jor any 
other person or group. But from the public standpoint the evil 
is the existence of any arrangement whereby the licensee ceases 
to exercise his own independent judgment over the day^to-day 
programming of his station. It is immaterial, from the point of 
view of the public interest to be protected, whether this devo¬ 
lution of responsibility is forced upon the licensee as a result 
of the superior bargaining or programming power of the net¬ 
work organizations or is the consequence of the voluntary 
abdication by the licensee in favor of the network. In either 
eventuality the licensee ceases to perform the primary function 
for which it received its license. Under either scheme the actual 
control and operation of the station passes from the licensee to 
a third party or organization. The fact that the instant policy 
is voluntary and unilateral is irrelevant; in making its decisions 
the Commission is obviously forced to rely on what an applicant 
says it will do rather than on the possibility that it may later 
act contrary to its sworn word. 

II 

The Commission properly denied appellant’s application since 
it appears that his proposed program policy would |fa.il to 
satisfy the statutory duty of a broadcast licensee to serve 
the needs and interests of the community to which jit pro¬ 
vides primary radio service 

The record in the case also discloses that appellant’s pro¬ 
posed program service fails to make any provision fc|r pro¬ 
grams of special interest to the Northeastern Ohio area which 
would receive primary service from his station should his appli- 
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cation be granted. Instead, in delegating the programming 
of his station to a national network organization engaged in 
the preparation of programs of nation-wide interest and scope, 
appellant has apparently insured that the station would carry 
no programs after 8 a. m. which are of special interest and con¬ 
cern to the Cleveland-Akron-Northeastern Ohio region. Thus 
there would be no provision for programs devoted to local or 
regional news, local or state politics or civic affairs, local or 
regional sporting events, or agriculture, or any other coverage 
of special events occurring within the region to be served and 
of primary interest only within such a region. 14 And in ap¬ 
pellant’s proposed operation, no provision is made for the pos¬ 
sibility of carrying broadcasts by candidates for any local or 
state-wide office. 15 Nor is provision made for the possibility 
of making the facilities be available in the event of a local or 
regional catastrophe to aid in rescue work. And local or re¬ 
gional talent, not sufficiently developed for nation-wide spon¬ 
sorship, could receive no opportunity for expression over the 
station’s facilities. The proposal of the applicant is frankly to 
leave all such programming to other licensees who may happen 
to serve all or part of its primary service area (App. Br. 41- 
42). Therefore, since the program policy of appellant in the 
instant case must, as shown above, inevitably result in the 
complete disregard of the particular needs and interests of the 
Northeastern Ohio area which his station would serve if the 
application were granted, his application was properly denied 
by the Commission. 

14 Appellant has attempted to contradict this by pointing out that, in the 
past, a number of CBS programs have originated from Cleveland (App. 
14S). But such programs carried over the network are necessarily those 
# which, whatever their local origin, are general in nature and of interest 
throughout the country. And such programs are generally made possible 
because existing affiliates of the network in the Cleveland area, including 
the applicant, at present maintain extensive program staffs for the produc¬ 
tion of local programs to supplement the shows received from the network. 

“Although Section 315 of the Communications Act imposes no absolute 
duty on a licensee to carry political broadcasts by any candidate for public 
office, nevertheless a licensee should at least be in a position to exercise his 
Independent Judgment as to whether the public interest would be served by 
carrying the broadcasts of candidates for various public offices in elections 
held in the areas served by the station. 
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Appellant contends (Br. 24r-36) that it is improper jfor the 
Commission to consider the program policy of an applicant for 
a broadcast license in determining whether the public interest, 
convenience and necessity would be served by a grantj of its 
application. But this contention is clearly without merit. 
For the legislative history of both the Communications Act of 
1934 and its predecessor, the Radio Act of 1927, demonstrates 
clearly that Congress intended that the Commission should 
consider an applicant’s program policy in determining whether 
a grant of its application would serve the “public interest.” 
As the discussion below demonstrates, both the Federal [Radio 
Commission and the Federal Communications Commission 
have from the very beginning adhered to this mandate in ad¬ 
ministering the Acts, and their authority to consider appli¬ 
cants program policies has been consistently recognized by 
the courts. Moreover, it is manifest that one of the [ndis- 
pensible elements in any program service which can be| held 
to serve the public interest is its ability to provide for th^ par¬ 
ticular needs and interests of the community or area which 
will receive service from the proposed station. Where nq such 
showing is made the application must necessarily be denied. 
Appellant’s alternative contention, that its proposed program 
service does, in fact, meet the particular needs of its service 
areas as a “specialized service” of programs not otherwise avail¬ 
able in the area, filling a significant, if specialized, need <j>f an 
important segment of the area’s radio listeners, is equally With¬ 
out merit, as will be demonstrated below. 

A. The Commission has authority to consider program service of an appli¬ 
cant in applying the standard of the public interest 


Under the Communications Act of 1934, 47 U. S. C., Section 
151, et seq., as amended, as well as under its predecessor, the 
Radio Act of 1927,47 U. S. C., Section 81, et seq., 44 Stat. 1162, 
ownership and control over all channels of interstate and for¬ 
eign radio transmission is vested in the United States with li¬ 
censes of fixed duration issued to persons or organization^ for 
the use thereof. 10 Under both Acts such licenses are to b$ is¬ 
sued, subject to the other limitations of the Acts, only “if pub- 

1C Communications Act of 31*34, Sec. 301; Radio Act of 1927, Sec. 1. 


7G91G0—47 
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lie convenience, interest, and necessity will be served thereby. 

In addition, the Communications Act makes clear that renew¬ 
als of licenses shall be “limited to and governed by the same con¬ 
siderations and practice which affect the granting of original 
applications,” 15 and no license so granted may be transferred 
or assigned to any person “unless the Commission shall, after 
securing full information, decide that said transfer is in the 
public interest, and shall give its consent in writing.” 19 Fur¬ 
thermore, under both Acts the licensing Commission is author¬ 
ized “as public convenience, interest or necessity requires” to 
classify radio stations and prescribe the nature of the service 
to be rendered by each class of licensed stations and each sta¬ 
tion within any class. 20 


1. The Radio Act of 1927 

The statutory standard of “the public interest” was first ap¬ 
plied to federal radio regulation in the Radio Act of 1927. Pre¬ 
vious to this time the Secretary of Commerce, to whom was del¬ 
egated the authority to allocate radio licenses under the Radio 
Act of 1912, 37 Stat. 302, was without power to refuse a license 
to any person meeting certain minimum technical qualifica¬ 
tions. The result was a great overcrowding of the avail¬ 
able channels for broadcast transmission which the licensing 
authority was powerless to prevent. 21 As a result, the legisla¬ 
tive committee of the Fourth National Radio Conference held 
in Washington in November 1925 recommended that a license 
or a permit to engage in radio communication “shall be issued 
only to those who in the opinion of the Secretary of Commerce 
will render a benefit to the public; or are necessary in the pub- 

17 Communications Act of 1934, Sec. 307 (a> ; Radio Act of 1027, Sec. 0. 

* H Section 307 (d). 

Section 310 (b). 

w Communications Act. Sec. 303 (a) and (b) ; Radio Act of 1027, Section 
4 (a) and (b). 

21 See testimony of Secretary of Commerce Hoover and of the Solicitor of 
the Department of Commerce, Davis, at Hearings before the House Commit¬ 
tee on Merchant Marine and Fisheries on H. R. 53S9 (69 Cong., 1st Sess.), 
pp. 0-10, 37. 
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lie interest; or are contributing to the development of tie art.” 22 
H. R. 5589, the bill which eventually became the Radfo Act of 
1927, substituted for this language of the legislative committee 
of the radio conference the language “public interest, con¬ 
venience and necessity” which was stated to be the Standard 
generally utilized in state public utility regulation. 23 

At the same time that Congress wrote into law the statutory 
standard of “public interest” it enacted an anti censorship 
provision. Section 29 of the Radio Act, which was subse¬ 
quently reenacted in 1934 as Section 326 of the Communica¬ 
tions Act. The discussion of this section at the time of its 
enactment was desultory; Representative White, author of the 
House bill (which did not contain such a provision), and 
Stephen Davis, Solicitor of the Department of Commerce, 
merely stated that though they had no objections to the intro¬ 
duction of the provision, they had thought it unnecessary since 
the bill had granted no power of censorship to either the 
Secretary of Commerce or the Radio Commission sejt up by 
the Act." 4 Nothing in the legislative history of the R^dio Act 
suggests that this section was in any way intended to |bar con¬ 
sideration by the licensing agency of the program policies of 

applicants in determining whether to grant or deny applica- 
— 

21 (Quoted at page 84 of Hearings before the Senate Committee on Inter¬ 
state Commerce on S. 1 and S. 1754, 69 Cong., 1st Sess.) That the public 
interest referred to above was in the interest of listener rather than the 
licensee was made clear by the resolution of the conference committee on 
operating regulations that “it is the view of this conference that public in¬ 
terest as represented by service to the listener shall be the basis for the 
broadcast privilege.” Hearings on S. 1 and S. 1754, supra, p. 72. 

23 Hearings on H. R. 5580, supra, at page 25. A similar bill, S. 1754. con¬ 
tained language taken from the recommendations of the Fourth National 
Radio Conference allowing the grant of a license to any applicant “who will 
render a public benefit, is needed by the public interest or is contributing or 
will contribute to the development of the art of radio.” In the cou|rse of the 
hearings on this bill, however, Mr. Stephen B. Davis, Solicitor of the De¬ 
partment of Commerce, suggested the adoption of the simpler language con¬ 
tained in the House Bill, H. R. 55S9. Hearings on S. 1 and S. 1754, supra, pp. 
104-105. 

34 See 67 Cong. Rec. 5480 (remarks of Congressman White) ; Hearings on S. 

1 and S. 1754, supra, p. 121 ‘■remarks of Solicitor Davis). 





tions for station licenses. 1 * On the contrary, the history of 
the Act shows conclusively that it was expected that the Com¬ 
mission would, in the exercise of its power “as public conven¬ 
ience. interest and necessity requires” to classify stations and 
prescribe the nature of the service by such stations, establish 
special classes of stations devoted to and licensed exclusively 
for the broadcast of certain specific types of programs. 20 

“The hearings and debates on the Radio Act contain very little direct 
mention of programs or program policy. The discussions of the standard 
of public interest as a test of license applications establish that its use 
is to allow the licensing authority to weed out applications, otherwise in 
proper order where the applicant fails to make a showing that his service 
will be in the public as contrasted with his own private interest. See testi¬ 
mony of Secretary Hoover, Hearings on H. R. 5589, supra, at pages 11-12. 
Of especial significance are the following remarks of Representative White 
in the course of debate on the bill in the House: 

"We have reached the definite conclusion that the right of all our people 
to enjoy this means of communication can be preserved only by the repudia¬ 
tion of the idea underlying the 1912 law that anyone who will may transmit 
and by the assertion in its stead of the doctrine that the right of the public 
to service is superior to the right of any individual to use the ether * * * 
the recent radio conference met this issue squarely. It recognized that in 
the present state of scientific development there must be a limitation upon 
the number of broadcasting stations and it recommended that licenses should 
be issued only to those stations ■whose operation vrould render a benefit 
to the public, are necessary in the public interest or would contribute to the 
development of the art. This principle was approved by every witness 
before your committee. We have written it into the bill. If enacted into 
law, the broadcasting privilege will not be a right of selfishness. It will 
rest upon an assurance of public interest to be served” (07 Cong. Rec. 5479). 
See also 68 Cong. Rec. 2579 (remarks of Congressman White). 

“ In the hearings on H. R. 5589, Congressman Reid asked Mr. Stephen B. 
Davis, Jr., Solicitor of the Department of Commerce who was outlining 
the various features of the bill to the House Committee, whether under the 
existing rules of the Commerce Department, the type of the proposed pro¬ 
gram service of an applicant w’as considered in determining whether to 
grant or deny a license. Mr. S. B. Davis replied that such factors were 
not then considered. Hearings on H. R. 5589, supra, at pp. 36-37. 

Later Congressman Edwin L. Davis pointed to the difficulty of the Uni¬ 
versity of Michigan in broadcasting its public service programs because they 
were drowned out by another station on the channel playing “jazz music.” 
He asked “whether or not there ought not to be some provision to afford a 
better and more wholesome set of programs than sometimes exists.” Mr. 
S. B. Davis replied: 

“I think that could be done. Judge Davis, under this draft. Of course, 
the difficulty at present is that we have absolutely no authority whatever 
over that class of station. We have no right to make any preference what- 
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From the very beginning of its operation the Federal Radio 
Commission and, subsequently the Federal Communications 
Commission, required all applicants for broadcast licences and 
renewals of such licenses to submit detailed statements of their 
proposed program policies, and based their decision whether to 
grant or deny the application in whole or in part in a deter¬ 
mination as to whether the proposed programming was !or was 
not in the public interest. 27 And from the outset of the Radio 
Commission’s administration of the 1927 Act, applications for 
both new stations and renewal of licenses of existing stations 
were granted or denied while other stations had their licenses 
modified with respect to power and hours of operation, i!n part 
or entirely on the basis of their announced program policies and, 
in the case of existing stations, on the basis of their program 
record. 28 In a number of cases, decisions of the Radio Commis¬ 
sion, founded in whole or in part on consideration of the pro¬ 
gram service of applicants were appealed to this Court, and in 

ever as between different types of stations. This bill provides that we may 
classify stations and may prescribe the nature of the service and may 
assign wave lengths in accordance with the necessities of these different 
classes. Now I take it that under that the Department could set upi a class 
of church stations, it could set up a class of educational stations and make 
due provisions for tliem; which, under the present law, we cannot do.” 

Congressman Lehlbach inquired whether any such provision for the de¬ 
termination of the granting of licenses might not be “almost the entering 
wedge of censorship.” But Mr. S. B. Davis replied that he did nojt think 
so, that it involved more “the privileges which are to be given to ttjat par¬ 
ticular class of stations.” Hearings on H. R. 5589, supra, at pp. 8S|39. 

It should be noted that while the Commission has not established any 
classes of AM broadcast stations for particular types of program service (in 
FM it has set aside certain frequencies for special nonprofit educational 
stations) it has classified all AM stations into three classes of stations by 
areas to be served—local, regional and clear channel—and has made gen¬ 
eral definitions of the types of areas to be served by each class. Rules and 
Regulations of the Federal Communications Commission, Sections 3.21, 
3 . 22 . 

"See Statement made bp the Commission on August 23, 1928, relative to 
public interest, convenience or necessity, quoted in Second Annual [Report 
of the Federal Radio Commission, pp. 166-170. 

a See, for example. Station WCOT, August 21, 1928, quoted in Second An¬ 
nual Report, Federal Radio Commission, p. 152. (Renewal of license denied 
because program service not in public interest.) Station WCRW, August 
23, 1928, quoted in Second Annual Report, Federal Radio Commission, p. 
156 (station power reduced since programs consisted primarily of recordings 
and were heavily over-commercialized). 
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these cases the authority of the Commission to consider pro¬ 
grams was upheld. 29 

In the most important of such cases KFKB Broadcasting 
Association v. Federal Radio Commission, 60 App. D. C. 79; 

w See Technical Radio Laboratory v. Federal Radio Commission, 59 App. 
D. C. 125, 36 F. 2d 111. (Station on air infrequently with programs almost 
entirely devoted to phonograph records; renewal denied. Court upheld de¬ 
cision saying, in part, “The station has been of no actual benefit to its owners 
or to the community of Bergen county”) Brahy v. Federal Radio Commis¬ 
sion, 61 App. D. C. 204, 59 F. 2d 879. (Insufficient showing of character of 
service rendered by station or community's need for such service) ; Riker 
(Station KFQTJ) v. Federal Radio Commission, 60 App. D. C. 373, 55 F. 2d 
535. (Renewal denied, in part for failure to show service was in public 
interest.) This Court, in upholding the Commission said (60 App. D. C. 375, 
55 F. 2d 537) : 

“Moreover, the record fails to disclose the actual conditions and circum¬ 
stances upon which appellant relies as proof that his station serves the public 
interest, convenience or necessity. Nor does the character of the programs 
broadcast by the station tend to sustain such a claim.” 

See also Great Lakes Broadcasting Co. v. Federal Radio Commission, 59 
App. D. C. 197, 37 F. 2d 993; Woodman of the World Life Ins. Ass’n. ( WOW) 
v. Federal Radio Commission, 61 App. D. C. 54, 57 F. 2d 420; Radio Invest¬ 
ment Co. v. Federal Radio Commission, 61 App. D. C. 296, 62 F. 2d 381. In 
these cases this Court upheld decisions of the Radio Commission determin¬ 
ing, as between stations sharing time on the same frequency with respect to 
applications of such stations to increase their hours of operation, principally 
on the basis of their relative program services. In the Great Lakes case, this 
Court was operating as an administrative board of appeal (rather than as a 
constitutional court), under the original terms of the Radio Act of 1927, with 
authority to consider appeals upon both the record before the Commission and 
such additional evidence as either party might choose to adduce dc novo at 
the time of the appeal, and to "alter or revise the decision appealed from 
and enter such judgment as to it may seem just.” 44 Stat. 1169. In the 
exercise of such administrative discretion under the Radio Act of 1927 this 
Court revised a Commission decision which had assigned stations WLS 
and WENR to the same frequency with the former allocated r j 7 ths of the 
total hours of operation, to give both stations half of the available time. It 
gave as its reason for its reversal of the Commission’s determination its 
opinion that WENR was entitled to the additional time because its resources 
for programming and the programs which it had broadcast and intended 
to broadcast in the future were of such value to the community as to warrant 
additional broadcast time. It pointed out further that although WLS was 
primarily a farm station, the farming community around Chicago would 
not suffer unduly by restricting WLS’ hours of operation in that WENR also 
planned to provide farm programs. The subsequent change of the review 
powers of the Court by the 1930 amendment of Section 16 of the Radio Act, 
46 Stat. S44, certainly does not detract in any way from the Court’s interpre¬ 
tation of the Act when it was exercising administrative powers. 
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47 F. 2d 670, the Radio Commission, after hearing, denied the 
application of KFKB for renewal of license on the ground 
that its continued operation would not be in the public interest. 
This conclusion was based on a finding that Dr. Brinkley, the 
station’s owner, had used his facilities to prescribe treatment 
for patients whom he had never seen, basing his diagnosis on 
letters from the patients, and also on the Commission’s conclu¬ 
sion from the facts before it that the operation was conducted 
only in the interests of the licensee. In this connection the 
Commission pointed out that “while it is to be expected that sta¬ 
tions ‘will receive some remuneration for serving the public with 
radio programs, at the same time the interest of the listening 
public is paramount and may not be subordinated to tfie in¬ 
terests of the station licensee.’ ” [Quoted at 60 App. D. C. 80, 
47 F. (2d) 671.] This Court sustained the Commission in 
the face of a contention that the action of the Commission in 
considering the applicant’s program policy constituted censor¬ 
ship in contravention of Section 29 of the Radio Act. 30 I In so 
holding, the Court pointed out (60 App. D. C. 81, 47 FL (2d) 
672): 

The Commission is necessarily called upon to consider 
the character and quality of the service to be rendered. 
In considering an application for a renewal of the license, 
an important consideration is the past conduct i>f the 
applicant, for “by their fruits ye shall know tjiem.” 
Matt. VII: 20. Especially is this true in a casle like 
the present, where the evidence clearly justifies th)p con¬ 
clusion that the future conduct of the station will not 
differ from the past. [Italics supplied.] 

It is thus evident that this case is of much greater significance 
than is indicated in appellant’s brief (pp. 22-24). For it fnakes 
clear that while consideration of an existing station’s pasp pro¬ 
gram record is legitimate in determining whether or not it >vould 
be in the public interest to renew its license, such consideration 
is valid only as one indication of what the station’s prbgram 

*° This holding was reaffirmed in the subsequent ease of Trinity Methodist 
Church, South v. Federal Radio Commission, 61 App. D. C. 311, 62 F. (2d) 
850, certiorari denied, 288 U. S. 599. 



policy would be in the future—the period of the license applied 
for. As this Court clearly indicated, the test of the ability of 
the station to serve the public interest is primarily concerned 
with what the future service—including program service—will 
be, and while the record of past performance is one indication 
of such future service, the sworn announcement of future pro¬ 
gram policy of the applicant is obviously also evidence of the 
station’s ability to serve the public interest. 

2. The Communications Act of 1924 

The Federal Radio Commission’s policy of considering the 
program plans and records of applicants for broadcast licensees 
was made known to Congress throughout that Commission’s 
existence both through its Annual Reports to Congress and in 
the course of various congressional hearings on aspects of the 
Commission’s duties. 31 Yet at the time of the enactment of 
the Communications Act, which took over Sections 9 and 29 
of the Radio Act, unchanged, as Sections 307 (a) and 326 of 
the present Act, no suggestion was made by any person either 
in the course of the hearings or in any of the debates that the 
Commission did not or should not have power to consider an 
applicant’s program policy in determining whether the grant 
of a license would serve the public interest. 32 Moreover, it 

“See lst-7th Annual Reports of the Federal Radio Commission (1927- 
2933) ; Hearings on Jurisdiction of the Radio Commission, before House 
Committee on Merchant Marine and Fisheries, 70 Cong., 1st Ses. 1928, pp. 
26, 188; Hearings on Commission on Communications (S. 6) before Senate 
Committee on Interstate Commerce, 71 Cong., 1st Ses. (1929-1900), p. 77, 
88-90, 157, 230, 1615-1616. 

** On the contrary, in the Hearings on H. R. 8301, before House Commit¬ 
tee on Interstate Commerce, 73 Cong., 2d Ses., one of the bills which eventu¬ 
ally culminated in the Communications Act of 1934, the National Associa¬ 
tion of Broadcasters submitted a statement containing the following re¬ 
marks : 

“It is the manifest duty of the licensing authority, in passing upon appli¬ 
cations for licenses or the renewal thereof, to determine whether or not 
the applicant is rendering or can render an adequate public service. Such 
service necessarily includes broadcasting of a considerable proportion of 
programs devoted to education, religion, labor, agricultural and similar 
activities concerned with human betterment. In actual practice over a 
period of 7 years, as the records of the Federal Radio Commission amply 
prove, this has been the principal test which the Commission has applied 
in dealing with broadcasting applications.” [Italics supplied.] Hearings 
on H. R. 8301, p. 117. 
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is significant that at the same time Congress enacted {Section 
307 (c) of the Act which directed the new Commissiorji to in¬ 
vestigate and report to Congress on the advisability of iassign¬ 
ing a definite proportion of the broadcast facilities for the ex¬ 
clusive use of nonprofit radio programs or to persons identified 
with particular nonprofit activities. Pursuant to the congres¬ 
sional directive, the Federal Communications Comjmssion 
through its Broadcast Division held extensive hearings and 
on January 22, 1935, reported to Congress its conclusions that 
it was unnecessary to allocate any such fixed percent iges of 
radio frequencies. 33 In support of this conclusion thC Com¬ 
mission stated its belief that such nonprofit organizations 
could best be assured their fair share of radio broadcast time 
by giving them access to the facilities of existing Rations 
which are already responsible under the law to render a| public 
service, and pledged itself to insure that such nonprofit inter¬ 
ests (educational, religious, labor, etc.) were given a fa}r share 
of the time by existing (and, generally, commercial) stations. 54 

In the administration of the Communications Act, th|e Com¬ 
mission has consistently followed this policy of considering the 
program policy of applicants for licenses, and, in the lease of 
renewal applications, has considered the program record of the 
station as an indication of its future policy. Without exception 

the courts have expressly or by implication recognised the 
_ 

39 Report of the Federal Communications Commission to Congress pur¬ 
suant to Section SOI (c) of the Communications Act of 1934, P- 6. 

** "In order for nonprofit organizations to obtain the maximuni service 
possible, cooperation in good faith by the broadcasters is require!. Such 
cooperation, should, therefore, be under the direction and supervision of 
the Commission.” Commission Report on 307 (c), supra, page 6. 

“The Commission does not wish *to seem to disregard the requests of the 
nonprofit organizations. It is to effectuate these requests and td accom¬ 
plish the greatest and widest good that the Commission will undertake the 
action outlined in this report It is our firm intention to assist the non¬ 
profit organizations to obtain the fullest opportunities for expression.” 
Commission Report on 307 (c), supra, pages 9-10. For an express deci¬ 
sion of the Commission applying this principle to the operations of & partic¬ 
ular station see United Broadcasting Co. (WHKC), 10 F. C. C. 515 (1945). 
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authority of the Commission to consider the program policy 
of an applicant. 35 

R. The rendition of a service designed to meet the needs and interests of. 

the area in which the station is to be located is an indispensable element 

of the public interest 

It is beyond question that one of the most significant ele¬ 
ments making up the standard of the public interest is the recog¬ 
nition of the needs and interests of the area in which an appli¬ 
cant proposes to operate a station. Concern with this aspect 
of the public interest is reflected in the legislative history dis¬ 
cussed above, as well as in decisions of the courts. In Federal 
Communications Commission v. Sanders Brothers Radio Sta¬ 
tion, 309 IT. S. 470, 475, the court pointed out that “An im¬ 
portant element of public interest and convenience affecting 
the issue of a license is the ability of the licensee to render the 
best practicable service to the community reached by his broad¬ 
casts.” See also Federal Communications Commission v. Potts- 
ville Broadcasting Co., 309 U. S. 134,138, ftn. 2. The interests 
of the area to be served are also emphasized in the requirement 
of Section 307 (b) of the Communications Act that in assign- 

“ See Evangelical Lutheran Synod v. Federal Communications Commis¬ 
sion, 70 App. D. C., 270, 105 F. 2d 793. Stations KSD and KFUO sharing 
time on a frequency both applied for an increase in their hours of opera¬ 
tion on the basis of their program schedules. The Commission denied both 
applications, concluding on the basis of an analysis of their programs, that 
both were qualified and the existing time-sharing arrangement should not be 
disturbed. This Court upheld the Commission, saying (70 App. D. C. 272, 
105 F. (2d) 795) : 

“The public interest does not necessarily demand that all stations become 
commercial, or that none be supported by religious bodies. We cannot sub¬ 
stitute our judgment for the Commission’s as to the relative public impor¬ 
tance of the different types of programs offered by KSD and KFUO." 

See also Courier Post Publishing Company v. Federal Communications 
Commission, 70 App. D. C. SO, 104 F. 2d 213. (The Court held that there 
was no substantial evidence for the Commission’s conclusion that no need 
existed for local service in the community. Therefore, since the appellant’s 
proposed program service demonstrated that it would meet the need, the 
Commission’s proposed order denying the license was reversed.) Cf. 
Yankee Netirork v. Federal Communications Commission, 7 App. D. C. 11, 22, 
107 F. 2d 212, 223 (“The public interest requires not merely that a maxi¬ 
mum quantity of minimum quality service shall be given”) ; yational 
Broadcasting Company v. United States, 319 U. S. 190, 21G-217. 
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ing licenses, the Commission shall “provide a fair, efficient, and 
equitable distribution of radio service” to each of the several 
states and communities .” 36 

In applying the standard of the public interest in passing 
on applications for licenses, the Commission has consistently 
required that applicants make a showing that they jvill so 
operate their stations as to insure that their program Service 
will meet the particular needs and interests of the comihunity 
or area which they propose to serve. Thus, in Liner’s Broad¬ 
casting Station, Inc., 6 F. C. C. 159, an application by an ex¬ 
isting licensee for a shift from its local frequency to a regional 
frequency, and for an increase in power, was denied by the 
Commission on the grounds that the licensee had failed to 
show that its proposed program service would serve the par¬ 
ticular interest of the new region which it would cover if the 
application were granted. In so holding, the Commission said, 
“When a broadcast station applies for such a change in classi¬ 
fication it is incumbent upon the applicant to show thai there 
is a need for a regional station, and that such need will be 
met by the service proposed. 37 In keeping with this require¬ 
ment, the Commission has denied applications for station li¬ 
censes where no comparative hearing was involved afid the 
need for a broadcast station serving the particular community 
was found to exist, on the grounds that the applicant was not 
a resident of the community and his proposed program sched- 
_ 

“Although the present language of Section 307 (b) does not, like the 
“Davis Amendment” (45 Stat. 373), which it supplanted (49 Stat. 1-175), in 
terms specify that “service” includes both reception and transmission, the 
legislative history of the section makes clear that it is intended ifo com¬ 
prehend both. See Memorandum Opinion and Order, Newark Broadcasting 
Co. (F. C. C. Dockets 6190, 6790-93) June 2, 1947. 

" Accord: Pacific Radio Corporation, 6 F. C. C. 475; WOTM, Inc., 7 C. C. 
401. See WDZ Broadcasting Co., 6 F. C. C. 543 (application for increase 
in power to regional station granted where program service would serve 
Interests of the rural area which would be added). Cf. Peter J. Calicronc, 

7 F. C. C. 212 (no need for local station since four regional stations lo¬ 
cated in metropolitan district, all of which presumably provide some measure 
of local service). 
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ule failed to show any substantial concern with the interests 
of the community. 38 

As the foregoing Commission decisions show, the factor of 

local residence is one of many to be taken into consideration 

in reaching a conclusion whether the needs and interests of 

the area involved would be met. Under the circumstances, 

• ' 

appellant's complaint that the Commission’s decision fails to 
give weight to his local residence in rejecting his application 
(App. 5, 147) can hardly be seriously intended. For, in the 
instant case, the facts clearly warranted the Commission’s 
conclusion that a grant of appellant’s application would not be 
in the public interest because the proposed program service 
would not meet the needs and interests of the area involved. 

C. Appellant’s proposed program policy cannot be justified as providing a 

specialized service of value to the Northeastern Ohio region, not other¬ 
wise available 

While appellant’s principal argument in this appeal is that 
the Commission is not authorized to examine its proposed pro¬ 
gram service to insure that the particular interests of the radio 
listeners in the Northeastern Ohio regional area will be con¬ 
sidered, it has urged as an alternative (and strangely incon¬ 
sistent) ground that its policy of carrying all the programs of 
the Columbia Broadcasting System actually constitutes the 
presentation of a “specialized program service” in the interest 
of its listening audience. It claims that the Commission’s 

" Egeland , 6 F. C. C. 278; Hughes, 5 F. C. C. 120. In the Hughes case, 
the applicant proposed to rebroadcast programs from stations WSM and 
WLW. The Commission held (5 F. C. C. 122): 

“In the absence of a showing of consent by Stations WLW and WSM 
to the proposed rebroadcasts, the Commission cannot consider this pro¬ 
posal as constituting part of applicant’s proposed program service. How¬ 
ever, even if the consent were in the record, we would be hesitant in find¬ 
ing such a proposal, and the plan to affiliate with a state-wide chain, to 
be consistent with the applicant’s avowed intention to render a ‘local’ 
broadcast service.” 

In a large number of cases the Commission has favored local residents 
of the community which would be served over competing nonresident 
applicants where it believed that such local residence would aid the man¬ 
agement of the stations in tailoring their program schedules to the needs 
of the community. See Capital Broadcasting Company, 6 F. C. C. 72; Havens, 
and Martin, 6 F. C. C. 237; H. L. Wilson, 9 F. C. C. 56. 
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report, Public Service Responsibility of Broadcast Licensees, 
issued March 7,1946, expressly recognized the possibility that 
in a large metropolitan area, such as the Cleveland-Akrori region 
of Northeastern Ohio, some stations might serve the public in¬ 
terest of the polyglot community by providing a specialized 
rather than a balanced well-rounded program service. And it 
alleges that the Commission’s decision denying its application 
is therefore arbitrary and unreasonable. (App. Br. p. $6-42.) 

This argument is, of course, directed solely to that part of 
the Commission’s decision which holds the application!not in 
the public interest because of its failure to provide fjor the 
particular local and regional interests of the listening public 
served by the proposed station. Appellant’s application! would 
still not be in the public interest if the licensee delegated its 
entire responsibility for the daily programming to a third party 
even if that party was willing and able to provide programs of a 
superior nature of interest solely to the people of Northe astern 
Ohio. Cf. Westing house Electric & Manufacturing Co., 
8 F. C. C. 195. This argument of appellant is moreover^ based 
on an obvious misreading of the Commission’s report on which 
it is based as well as a complete misconception of the true nature 
of its own proposed program service. 

It is quite true that the report of the Commission referred 
to by appellant states that in metropolitan areas where the 
listener has his choice of several stations, balanced service to 
the listeners “can be achieved either by means of a balanced 
program structure for each station or by means of a number of 
comparatively specialized stations, which considered together 
offer a balanced service to the community” {Public Service 
Responsibility of Broadcast Licensees, p. 13). But a reading 
of the remainder of the paragraph (set out in appellant’^ brief 
at pages 39-40) makes clear that what is meant by specialized 
service is a special type of program service fulfilling the particu¬ 
lar needs of a well defined segment of the population d)f the 
metropolitan area, such as classical-music programs, popular- 
music programs, foreign-language programs, or programs de¬ 
voted primarily to agriculture, religion, public controversy] The 
source or technical means of producing or reproducing the pro- 


gram is not relevant; a program service may be specialized as to 
type of program whether the programs are all prepared and pre¬ 
sented by one person or group or are selected from the program 
services offered by many different persons and organizations, 
including networks and wire and transcription services. A pro¬ 
gram service is similarly not specialized as to type of program 
because it is particularly “good” or “bad,” or because it is or is 
not simultaneously heard over other stations. Moreover, in 
order to establish that a particular type of specialized service is 
in the public interest, some factual showing must be made that 
a specialized need exists and that it would be fulfilled by the 
proposed service. 

In the instant case appellant has not claimed that the pro¬ 
grams to be broadcast by the Columbia Broadcasting System 
and carried over its station are of any particular type or vari¬ 
ety. Appellant did introduce a proposed program schedule 
(Appellant’s Exhibit 17. App. 45-56) which was admittedly 
drawn up before the policy of carrying all CBS programs was 
determined upon and thus does not accurately reflect the sta¬ 
tion’s program schedule operating as proposed in the applica¬ 
tion (App. 57, 58). But this schedule contains numerous pro¬ 
grams denominated as network shows (NC or NS), and appar¬ 
ently the network programs offered by Columbia (with which 
WADC is currently affiliated) at the time the schedule was 
drawn up. An examination of these programs shows clearly 
that the networks programs are of all types: classical and popu¬ 
lar music, dramatic, news, religious, sports, discussions of topics 
of vital public interest, educational and variety. 39 It is thus 
clear that the program policy advocated by the appellant is 
unique only with respect to what it fails to do. We are con¬ 
fronted with an applicant who points to his very unwillingness 
to serve the particular interests of his listening audience as the 
special reason wdiy his service should be held to be in the public 
interest. 40 

" One might say, in fact, that the only variety of programs not included 
in the schedule are programs dealing with or of particular interest to the 
northeastern Ohio area. 

40 Appellant makes a further argument that Commission’s decision is also 
discriminatory against appellant in the light of its action in Rural Radio 


The Commission’s decision does not involve the exercise of 
the powers of censorship nor does it constitute an interfer¬ 
ence with the right of free speech by means of radio com¬ 
munications 

Appellant argues that the Commission’s denial of its license 
constituted an exercise of the power of censorship forbidden by 
Section 326 of the Act, because as appellant claims, tfc(e Com¬ 
mission’s decision is based on a disapproval of the netwqrk serv¬ 
ice which appellant would render, and the failure of appellant 
to make provision for the carrying of local program^ during 
the significant hours of the broadcast day. In making this 
argument appellant urges that censorship in essencA means 
disapproval, and has culled a number of definitions of the 
terms “censor” and “censorship” from some of the leading 
standard dictionaries to support this view (Br. pp. 17-18). 
But somewhat more refinement of analysis is necessary to 
resolve adequately the questions of etymology and law involved 
in appellant’s claim. To be sure, censorship in its many mean¬ 
ings and applications involves a notion of disapproval, but as 
applied in the law at least, it means disapproval of a particular 
kind—official disapproval, expressed by suppression orj punish¬ 
ment, of publications or other forms of utterance bas^d upon 


network, Inc., decided October 14, 1947 (App. Br. 38-39). In that case 
the Commission granted licenses to an organization which contemplated 
operating a “chain” of six wholly owned FM stations, in which all programs 
would be carried simultaneously over all six stations, though originating 
from time to time at each. In that case, however, the licensee, i tself, was 
the operator of the “network”, making its own independent choice as to the 
programs best calculated to serve the particular interests of the population 
served by the stations. And the record disclosed that all six proposed sta¬ 
tions were located in one contiguous rural area in upstate New York, and 
thus shared the same interests and requirements with respect to| broadcast 
service. As these facts show, the so-called “network” involved [consisting 
only of stations owned and operated by the licensee and rendering a service 
to one limited region in a single state, is quite different from a national net¬ 
work organization making programs available to hundreds of independently 
owned affiliates throughout the nation. 
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the specific content involved. 41 Analysis of the Commission's 
decision reveals that no exercise of the power of censorship, as 
defined by the courts, is involved in this case. 

Appellant's application was not denied because of the fact 
that the programs which it intended to broadcast under its pro¬ 
posed program schedule would also be broadcast simultaneously 
over other stations—would be, in other words, “network pro¬ 
grams.” The Commission’s decision involved no proscription 
of network programs as such; on the contrary the Commis¬ 
sion's decision stressed the fact that the applicant’s affiliation 
with Columbia Broadcasting System and the carrying of net¬ 
work programs as such raised no issue (App. 138-139). Since 
all of the network broadcasts of the Columbia Broadcasting 
System which appellant would carry are broadcast by some of 
the networks affiliates or wholly owned stations, no censorship 
of such programs is involved. Nor does the Commission's deci¬ 
sion attempt to dictate any fixed percentage, maximum or mini¬ 
mum, which must be devoted to network programs if an 
applicant's program service is to be in the public interest or even 
to suggest that any maximum percentage of network programs 
necessarily exists. 

The prohibition on censorship by the Commission in Section 
326 of the Communications Act was not intended to prohibit 
all Commission concern with the responsibility for a station's 
programming or with a station's obligation to broadcast pro¬ 
grams in the interest of the particular listening audience. See 
discussion, supra, at page 15. Perhaps the best expression of 
the correct meaning of the provision was given by Mr. Louis 
G. Caldwell, first General Counsel of the Federal Radio Com¬ 
mission, in the course of hearings before the Committee on S. 6 
of the 71st Cong., 1st Sess. Mr. Caldwell in discussing a section 
of S. 6 which would have reenacted Section 29 of the Radio Act 
of 1927 (Section 326 of the Communications Act) said: 

This section provides that nothing in this Act shall 
be understood or construed to give this Commission the 
power of censorship. 


41 See discussion, infra , pages 30-37. 
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I believe that was intended to mean, and does mean, 
the power of censorship over the dissemination of ques¬ 
tions of public interest and does not refer to program 
service or matters of advertising, and all thalj sort of 
thing. That construction is being regularly followed by 
the Commission, and, so far, has not been seriously chal¬ 
lenged by anyone. If the time should come when a dif¬ 
ferent construction were given the provision by the 
courts, that it takes away from the Commission the 
power of considering program service and advertising, 
then I think some change should be made. 

I have just been through a very complete ^tudy of 
the historical evolution of the meaning of censorship 
and freedom of speech in a case concerning th^ validity 
of a law in Minnesota. I am convinced that the con¬ 
struction giving this Commission the power I,mention 
is the correct one, restricting it only from exercising any 
power to discipline stations in any manner for Views on 
questions of public interest or importance, (hearings 
on S. 6, 71st Cong., 1st Sess., before Senate Committee 
on Interstate Commerce (1929), page 157.) 42 

It is significant that the Minnesota case to which IVllr. Cald¬ 
well refers, is Near v. Minnesota, 283 U. S. 697, in which Mr. 
Caldwell was of counsel to the successful party. In that case 
the Supreme Court held that it was illegal censorship within 
the prohibition of the First Amendment to the United States 
Constitution to forbid the future publication of a periodical 

41 A more recent expression of the same viewpoint is contained ih Chaffee, 
Government and Mass Communications (Chicago, 1947). Professor Chaffee 
states (Vol. II, at page 641) : 

“The First Amendment prevents the F. C. C. from engaging in ttvo kinds of 
activity. The first of these embraces what Congress had in mind when it 
forbade the Commission to exercise ‘censorship’ over radio communications. 
This means, I feel sure, the sort of censorship which went on in the seven¬ 
teenth century in England—the deletion of specific items and dictation as 
to what should go into particular programs. Such supervision] of details 
is in no way part of the Commission’s job of allocating wavelengths. On 
the other hand, the statute does not forbid evaluation of thej total per¬ 
formance of a station, which is an incidental feature of this job of parceling 


because the specific nature of its previous contents were said 
to create a public nuisance. But although appellant in this 
case is apparently relying on Near v. Minnesota as partial 
authority for its contention that the Commission’s present 
denial of a license constitutes censorship, it is clear that this 
contention can only be upheld upon a tortured and completely 
erroneous conception of the facts in this case. No program or 
type of program is proscribed by the Commission’s action, nor 
is any fixed percentage of any type of program made a pre¬ 
requisite for any license. It is clear that the only “previous 
restraint” imposed by the Commission’s decision and order is 
the requirement that the use of the limited facilities of the 
airwaves be afforded only upon a showing that the applicant 
for a license to use such facilities would exercise responsibility 
for insuring that the facilities licensed to him will be utilized 
in the interest of the public served thereby. But the Supreme 
Court has held that just such a reasonable exercise of the 
Commission’s licensing powder is not censorship or a denial of 
free speech. National Broadcasting Co. v. United States, 319 
U. S. 190, 227, quoted supra, at page 15.** And this Court 
has specifically held that the program record and policy of an 
applicant may be examined by the Commission to enable it 
to determine whether the grant of a license to an applicant would 
serve the public interest. KFKB Broadcasting Co. v. Federal 
Radio Commission, 60 App. D. C. 79, 47 F. 2d 670; Trinity 
Methodist Church, South v. Federal Radio Commission, 61 
App. D. C. 311, 62 F. 2d 850, certiorari denied, 288 U. S. 599. 

Appellant has also cited the Supreme Court’s opinion in 

“It is significant that the dissenting opinion of Mr. Justice Murphy in 
this case is based entirely on a statutory construction of the extent of the 
Commission’s authority to promulgate rules concerning stations engaged 
in chain broadcasting, rather than any possibility of censorship or abridge¬ 
ment of the right of free speech. Mr. Justice Murphy specifically states 
(319 U. S. 190 at 232): 

“If this were a case in which a station license had been withheld from 
an individual applicant or licensee because of special relations or com¬ 
mitments that would seriously compromise or limit his ability to provide 
adequate service to the listening public, I should be less inclined to make 
any objection. As an incident of its authority to determine the eligibility 
of an individual applicant in an isolated case, the Commission might possibly 
consider such factors.” 
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Hannegan v. Esquire, Inc., 327 U. S. 146, in support of his 
contention that the Commission’s action in this case constitutes 
illegal censorship. But that case affords no such suppbrt for 
that conclusion. In the Esquire case the Postmaster General 
had revoked the magazine’s second-class mailing perrpit on 
the grounds that the magazine’s contents did not contribute 
to the “public good” or “public welfare” and was thus; not a 
publication “for the dissemination of information of a public 
character” entitled to the privileges of a second-class niailing 
permit under the classification of mailing permits established 
by Congress in the Classification Act of 1879, 39 U. S. C.J§ 221. 
The Supreme Court held that the action of the Postmaster 
General was an abuse of his legitimate powers of classification 
and was therefore not authorized under the Classification Act. 
But the very selection from the Supreme Court’s opinioii cited 
by appellant (App. Br. p. 16) makes clear, and examination of 
the Postmaster General’s order shows “that the controversy is 
not whether the magazine publishes ‘information of a public 
character’ or is devoted to ‘literature’ or to the ‘arts.’ It is 
whether the contents are ‘good’ or ‘bad’.” It is apparent there¬ 
fore that the Esquire case does not stand for the proposition that 
reasonable classification based on the general naturej of a 
periodical’s contents may not be exercised to determine whether 
or not the applicant for a mail permit is properly qualified to 
receive a license. 44 And the Commission’s decision in the pres¬ 
ent case, unlike the Postmaster’s order in the Esquire case, 
contains no attempt to deny a permit or license on the basis of 

“On the contrary, the Supreme Court specifically held that th£ Post¬ 
master General may determine whether a publication which seeks the 
favorable second-class rate is a periodical as defined in the Classification 
Act or another type of publication, as was the case in Houghton v. \Payne, 
194 U. S. 88; Bates & Guild Co. v. Payne, 194 U. S. 106; and Smith v. Hitch¬ 
cock, 226 U. S. 53. In the Esquire case the Court went on to state (327 U. S. 
158): 

“And it may appear that the information contained in a periodical may 
not be of a ‘public character.’ But the potcer to determine whether a 
periodical (which is mailable) contains information of a public clut\racter, 
literature or art does not include the further power to determine Whether 
the contents meet some standard of the public good or welfare.” (italics 
supplied.] 
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the character of any or all of the programs broadcast or proposed 
to be broadcast by the appellant. 

As the Uannegan case makes clear, no free speech issue is in¬ 
volved in the process of classification to determine eligibility 
for a license as long as the classification is reasonable and not 
discriminatory 45 and does not involve a determination of 
whether the character of the contents of the periodical or the 
broadcast is “good” or “bad.” And as Justice Frankfurter 
pointed out in the Networks case, the application of the stand¬ 
ard of public interest to determine whether a grant of an appli¬ 
cation should be made is not of itself unreasonable. National 
Broadcasting Company v. United States, 319 U. S. 190, 227. 

In his futile effort to give some substance to his sweeping use 
of the term “censorship/’ the appellant has compiled a miscel¬ 
lany of a number of varied matters covering a span of seven 
years running from Commission decisions to speeches of Com¬ 
missioners, to spell out an alleged trend to censorship on the 
part of the Commission. But the courts do not decide cases in 
this manner; rather, they decide each case on the record before 
it. And appellant’s effort to color its case with reference to 
an alleged trend illustrates the wisdom of this method of adju¬ 
dicating cases and controversies. For not all the relevant facts 
in these matters are presented to the court, and if they were, 
they would make a quite different picture from that drawn by 
the appellant. 40 

" Cf. Or os jean v. American Press Co., 297 U. S. 233. 

** In the so-called Mayflower case, 8 F. C. C. 333 (App. Br. 26-28), the issue 
before the Commission was whether a licensee could consistently with the 
public interest, convenience and necessity, utilize its facilities to present its 
own partisan ideas on vital public issues and political campaigns to the ex¬ 
clusion of all opposing viewpoints. In the United Broadcasting Company 
( WHKC ) case, 10 F. C. C. 515 (App. Br. 29-30), the issue was whether it 
was in the public interest for a licensee to exclude or arbitrarily limit certain 
types of organizations from securing time on the station to express their 
opinions on vital issues or to restrict the manner or method of presentation 
of views on controversial public issues. The Scott case, decided July 19, 
1946 (App. Br. 33-34), involved a complaint by a member of a group holding 
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The Commission’s grant of a license to the WGAR Broadcast¬ 
ing Company was in accordance with the Communications 

Act and the Commission’s rules and regulations 

Since appellant’s application for a license must be denied 
independently of any consideration of the mutually exclusive 
application of the WGAR Broadcasting Company, appellant 
is not entitled to a comparative consideration of its application 
with that of WGAR. As this Court has held, “comparative 
consideration is meaningless unless there are two applications, 
either of which considered alone might be granted.” 47 \ Sim¬ 
mons v. Federal Communications Commission , 79 App. D. C. 
264; 145 F. 2d 578. And since appellant’s applicatiorl was 
properly denied on its own merits, appellant is not aggrieved 
or adversely affected by the granting of the application to 
WGAR, and has no standing to appeal from it. He is nc4 sub¬ 
ject to electrical interference from the operation of WCfAR’s 

station as proposed, and while witnesses for Simmons testified 

-- 

a viewpoint contrary to that shared by a majority of the population that 
certain stations had refused to afford him or persons sharing similar views 
any opportunity to state his position though time was given to repre senta¬ 
tives of groups holding contrary positions. The Rainey case, decided Janu¬ 
ary 20, 1947 (App. Br. 30-32), involved a complaint that certain stations 
had violated Section 315 of the Communications Act and operated contrary 
to the public interest by conspiring to restrict the amount of broadeasit time 
available to Rainey as a candidate for the Democratic nomination for Gov¬ 
ernor of Texas. 

The conclusions urged by appellant cannot be drawn from the portibns of 
the speech by the then Chairman of the Commission, Charles R. Denny, at 
the Convention of the National Association of Broadcasters, cited by appel¬ 
lant (App. Br. pp. 34-35, 37-39). In any event it would be inappropriate to 
decide an actual case or controversy on the basis of expressions of opinion 
of individual Commissioners or even the entire Commission in the advance 
of the taking of official action having legal effect. 

41 Under these circumstances the requirements of Ashbacker Radio Corp v. 
Federal Communications Commission, 326 U. S. 327, are met when two mu¬ 
tually exclusive applications are heard in a consolidated hearing. If in the 
course of the hearing evidence is produced which leads the Commiss|ion to 
the conclusion that one of the two applicants must be disqualified because of 
the deficiencies of its own application, it need not proceed with a compajrative 
consideration of the two applications in determining whether the other 
application should not be granted. 




42 

to their belief that appellant would be adversely affected eco¬ 
nomically by grant of the WGAR broadcasting station, since it 
might thereby lose its affiliation with the Columbia Broadcast¬ 
ing System, no evidence whatsoever to this effect was adduced 
by appellant in the course of the hearings. This case thus falls 
clearly within the ruling of this Court in Simmons v. Federal 
Communications Commission , 79 App. D. C. 264; 145 F. 2d 578. 

It should be pointed out, however, that even if appellant 
would have standing to appeal from the grant to WGAR it could 
not prevail since the Commission’s findings and conclusions 
made on the record establish that the grant was in the public 
interest and within the relevant requirements of the Com¬ 
munications Act and Rules and Regulations of the Federal 
Communications Commission. Appellant does not claim that 
WGAR is in any way financially, legally, or technically unquali¬ 
fied to operate its station as proposed in its application. In¬ 
deed, the Commission’s findings and the undisputed facts in 
the record on which they are based show clearly that its quali¬ 
fications in all these respects are beyond question. Nor can 
there be any justifiable claim that the proposed program serv¬ 
ice of WGAR would fail to serve the public interest of the 
region which will be served by the station operating as re¬ 
quested in its application. The record in this case establishes 
that WGAR Broadcasting Company has in the past pursued 
a policy of presenting a combination of network and locally 
originated programs designed to fulfill the needs of the Cleve¬ 
land area, and that it proposes to expand such service and to 
include features of special interest to the new communities 
which would be included within its primary service area, as 
well as to the entire region of Northeastern Ohio which will 
be served by its station. 

The only question which has been raised by appellant with 
respect to the grant to WGAR is an allegation that such a 
grant would be in violation of Section 3.35 of the Commission’s 
Rules and Regulations prohibiting multiple ownership of stand¬ 
ard broadcast stations rendering primary service to substantial 
portions of the same area “except upon a showing that the 
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public interest, convenience and necessity will be served through 
such multiple ownership situation.” 48 

This claim of appellant is completely without justification. 
The Commission has given careful consideration to the prob¬ 
lem raised by the fact that the WGAR Broadcasting Com¬ 
pany is owned and controlled by substantially the same in¬ 
terests which own and control WJR, Detroit, Michigan, how¬ 
ever, the Commission has determined that in view of the many 
factors of difference between the location, management and 
operation of the two stations the overlap existing between their 
service areas is not so substantial in nature as to constitute 
a violation of Section 3.35 of the Commission’s Rules and Regu¬ 
lations and to warrant a denial of the WGAR application (App. 
142-145). 

The problem raised by the joint ownership of WJR and 
WGAR was previously considered by the Commission in I pass¬ 
ing on the previous application of WGAR to operate on 1220 
kc. with a power output of 5 kw. At that time the Coijnmis- 
sion found that the resulting overlap was not so substantial 
as to require a denial of the application. WGAR Broadcast¬ 
ing Co., et al, 10 F. C. C. 222, 236. In the present cask, the 
Commission found that a grant of the application would not 
materially increase the total percentage of WJR’s servick area 
served by WGAR and would actually decrease the percentage 
of WGAR’s service area served by WJR. It also determined 
that WJR had only an infinitesimal listening audience in the 
Cleveland and Akron metropolitan areas, that other radio serv¬ 
ices were available to the populations in the area of overlap, 
that WGAR and WJR had separate network affiliatioij con¬ 
tracts, advertising representatives, news and transcription serv¬ 
ices, and local programs, and that Cleveland and Detroit are 

" Section 3.35 of the Commission’s Rules and Regulations provide?: 

“§ 3.35. Multiple ownership .—No license shall be granted for a standard 
broadcast station, directly or indirectly owned, operated, or controlled by 
any person where such station renders or will render primary service to a 
substantial portion of the primary service area of another standard broad¬ 
cast station, directly or indirectly owned, operated, or controlled by such 
person, except upon a showing that public interest, convenience and neces¬ 
sity will be served through such multiple ownership situation.” 
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entirely separate cities in different states with separate re¬ 
gional interests and their own trade areas. It determined 
therefore that in the light of these factors any resulting addi¬ 
tional overlap between WGAR and WJR, which would follow 
a grant of this application, would not be substantial enough to 
constitute a violation of Section 3.35 of the Commission’s Rules 
or to justify a denial of WGAR’s application. (App. 124-128; 
141-145.) ‘ 

It should be pointed out, moreover, that counsel for Allen T. 
Simmons was afforded a full opportunity by the Commission 
not only to show in what respect he believed a grant to WGAR 
would constitute a violation of Section 3.35, but also to present 
his views to the Commission in a general hearing (Docket 8050) 
held to consider possible amendments in or the proper Com¬ 
mission interpretation of its multiple ownership rules, includ¬ 
ing Section 3.35 (App. pp. 117-119). Counsel for appellant 
did appear and present his views at this hearing. After con¬ 
sideration of the arguments of appellant and other parties, the 
Commission on April 11, 1947, announced as a result of the 
hearing it had reached the conclusion that the public interest 
would not be served by adoption of any “iron-clad rule defin¬ 
ing the extent of overlap of service areas or the degree of com¬ 
mon ownership, operation, or control” which would be deemed 
to be in contravention of Section 3.35. Instead the Commis¬ 
sion would consider each case on its own merits, considering 
all pertinent factors, including such matters as the “location of 
centers of population, distribution of population, other com¬ 
petitive service to the overlap areas and populations, location 
of trade areas, metropolitan districts and political bound¬ 
aries, and areas and populations to w’hich services of stations 
are directed (as indicated by commercial business of stations, 
news broadcasts, sources of programs and talent, nature of 
programs, coverage claims, and listening audience) * * *” 
(App. pp. 119-120). In arriving at its final decision in the 
present case the Commission adverted to this statement of , 
policy, and arrived at its conclusion that no violation of Sec¬ 
tion 3.35 was involved, after application to the facts in this 
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case of the factors set out in the statement of policy (App. pp. 
143-145). 

It is thus apparent that the Commission’s grant of WEAR’S 
application was not in violation of Section 3.35 of the Com¬ 
mission’s Rules and Regulations, or in any manner contrary to 
the provisions of the Communications Act of 1934, as amended. 

CONCLUSION 

I 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 
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BRIEF ON BEHALF OF INTERVENOR. 

I 


I. COUNTER STATEMENT OF THE CASE, j 

This appeal is a sequel to the decision of this Court in 
Simmons v. F. C. C., 97 App. D. C. 264, 145 F. 2d 578 ren¬ 
dered November 13, 1944 affirming a decision of the Com¬ 
mission In re WGAR Broadcasting Company, 10 FCC Rep. 
222. In the original case, No. 8663, Appellant (referred to 
herein as “Simmons”) and Intervenor (referred to herein 
as “WGAR”) were then competing applicants for the $ame 
frequency, 1220 kc. WGAR was the successful applicant 
and Simmons the unsuccessful applicant. This Courj; af- 
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firmed the Commission’s denial of the Simmons application 
and dismissed his appeal from the Commission’s grant of 
the WGAR application. Now Simmons is attempting to de¬ 
prive WGAR of this frequency and obtain it for his Sta¬ 
tion WADC. 

This appeal is but one chapter of a long story covering 
a period of seven years. During this time WGAR has been 
striving to improve its service in the Cleveland area. Sim¬ 
mons has continuously contested this effort from the be¬ 
ginning. He testified: ‘ f And I am going to continue as 
long as I live, if that will answer your question. Q. By any 
means you can find to oppose them? A. That is right.” 
(R. 60). 

This latest chapter opens with the filing of an application 
by WGAR on August 23, 1945, in response to a letter from 
the Commission requesting WGAR to take steps to comply 
with a condition to its original license (R. 121, 122). The 
proceeding truly begins with the W^GAR application filed 
January 6, 1940, as amended February 28, 1941 to specify 
the frequency, 1220 kc. 

WGAR commenced operation in Cleveland in December 
1930 on 1450 kc (later shifted to 1480 kc). Due to limita¬ 
tions of interference and attenuation, WGAR’s coverage 
was inadequate and its signal was sufficient to provide good 
reception to slightly less than 50% of the Greater Cleveland 
area. All possibilities were exhausted from time to time 
to improve WGAR’s coverage, including improvements in 
equipment and change in transmitter location. Searches 
were continuously made for improvement in service through 
change in frequency. The first opportunity presented it¬ 
self at the time of final ratification of the North American 
Regional Broadcasting Agreement. Under this Agreement 
certain frequencies were opened up for possible assign¬ 
ment. One was 730 kc for which WGAR promptly made 
application on January 6, 1940. This turned out to be a 
false hope when, in August 1940, a modifying Executive 
Agreement (Series 196) committed the United States to 
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make no assignment on four of six frequencies, including 
730 kc. This action left but one possibility, namely, the fre¬ 
quency 1220 kc for which WGAR applied by amendment 
to its application in February 1941. 

By the terms of the Executive Agreement, the frequency 
1220 kc was seemingly earmarked for the Detroit, Michigan 
area. Following a series of discussions and international 
conferences and meetings between the management of 
WGAR with station licensees in the Detroit area, with Ra¬ 
tion licensees and authorities in Canada, and station licen¬ 
sees and authorities in Mexico, it was ascertained inform¬ 
ally and later ratified officially that no opposition would) be 
raised to the assignment of this frequency in the Cleveland 
area. In the meantime the management of WGAR con¬ 
ferred with station licensees in Canton, Ohio and Akrjon, 
Ohio, and coordinated with them necessary changes in fre¬ 
quency assignments conditioned upon the assignment of 
1220 kc to WGAR. Frequency modifications were subse¬ 
quently granted by the Commission to Station WHBC at 
Canton, Ohio and WJW at Akron, Ohio. 

For years it was recognized that Cleveland, Ohio Cras 
deficient in radio facilities as compared with other metro¬ 
politan areas of equal or less population. Cleveland is the 
sixth largest city and the tenth metropolitan district in the 
United States. In early 1941 (at the time WGAR filed for 
1220 kc), Cleveland had only four radio stations, and one' of 
these was limited to daytime operation. The nine larger 
metropolitan districts at that time each had from six to 
fifteen full-time radio stations. A number of smaller met¬ 
ropolitan districts had from one to several more radio sta¬ 
tions than assigned to Cleveland. From this brief sum¬ 
mary, coupled with the fact that WGAR, one of the three 
full-time stations serving Cleveland, could not render satis¬ 
factory service over the Cleveland area, it is not surprising 
that the Commission officially recognized a public need tor 
increased broadcast facilities in Cleveland (original deci¬ 
sion, 10 FCC Rep. 222). 
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After all of the developments above summarized, and 
after WGAR’s application as amended had been pending 
before the Commission for a year, Simmons, on February 
10, 194^ filed a competing application for the same fre¬ 
quency and the same power at Akron, Ohio. 

At this juncture another obstacle arose. The Commis¬ 
sion, due to the war, adopted a policy against granting any 
application involving the use of critical materials. The ef¬ 
fect of this eliminated the possibility of constructing a 50 
lew station for the duration of hostilities. WGAR therefore 
in March 1942 amended its application requesting a power 
of 5 kw (i.e., use of its then transmitter) instead of 50 kw. 
After a long and bitterly contested hearing (due to opposi¬ 
tion from Simmons), this application was granted by the 
Commission in its original decision but subject to the fol¬ 
lowing condition: 

“That applicant shall take whatever steps are neces¬ 
sary to improve the signal of WGAR over the Cleve¬ 
land business district to comply with the Commission’s 
Rules and Regulations when materials and equipment 
again become available for construction of broadcast 
facilities.” 

The Commission, in commenting on the above condition, in 
its decision in this case, states, (R. 141): 

“WGAR is now operating on 1220 kc with a power of 
5 kw, serving a population of 1,752,408 persons during 
the day and a nighttime audience of 1,461,701. How¬ 
ever, though located in the Cleveland metropolitan 
area, it is not at present providing an adequate signal 
during the nighttime hours to the Cleveland business 
district as prescribed by our Standards of Good En¬ 
gineering Practice. Our order of November 3, 1943, 
granting WGAR authority to operate on 1220 kc with 
5 kw power, therefore, looked toward WGAR’s taking 
steps to improve its signal in the Cleveland business 
district as soon as materials and equipment should 
again become available. The present application would 
give WGAR an adequate signal throughout the entire 
Cleveland metropolitan district and also extend its 
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service area to include several hundred thousand addi¬ 
tional persons, including many in the Akron and} Can¬ 
ton areas.” 

The Commission, in its letter sent on July 24, 1945 to 
WGAR on this condition, stated (R. 151): 

“ ‘The Commission is now in receipt of advice I from 
the War Production Board that materials and Equip¬ 
ment will shortly be available for the construction con¬ 
templated in the conditional clause of your lidense; 
accordingly, you are directed to make an appropriate 
application for this construction within 30 days. 5 ! ” 

All parties in interest recognized from the beginning that 
maximum utilization of the frequency 1220 kc require^ op¬ 
eration with a power of 50 kw\* But for the freeze prder 
as to critical materials above referred to, the Commission 
in 1943 w’ould have authorized a power of 50 kw on this 
frequency. The condition to WGAR’s license contemplated 
authorization of a power of 50 kw when materials became 
available. To keep the record clear on this point, we quote 
from page 18 of the brief filed by Simmons before this 
Court on the original appeal wherein he argued that the 
above quoted condition was tantamount to a grant in prae- 
senti of a power of 50 kw: 

“Compliance with this condition will require the ap¬ 
plicant to install not the 5 kw transmitter for which it 
applied, but a 50 kw transmitter for which it di<jl not 
apply, and the authorization which the Commission has 
granted is one for which no application was filed as re¬ 
quired bv Section 308(a) of the Communications Act 
of 1934.” 1 

In view of the above, Simmons’ present contention (with¬ 
out benefit of record citation) on page 5 of his brief iri this 

* Under Part 3 of the Commission’s Buies Governing Standard Broadcast 
Stations, the frequency 1220 kc is included in the “clear channel” classifica¬ 
tion for assignment as a Class II station (Sec. 3.25), with a maximum power 
authorized of 50 kw (Sec. 3.41). Simmons’ statement (Brief, p. 5) that 
WGAB’s application for increase in power “would necessarily give 1220 
kilocycles regional, rather than local, coverage, apparently reopened thb con¬ 
troversy” is mere verbiage. 
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case, that “Presumably, this (compliance with WGAR’s 
license condition) could have been done by removing 
WGAR closer to Cleveland from its then remote location, 
making the station primarily a Cleveland station.”, is in¬ 
consistent with his previous position and out of character 
with the facts of record. 

Following the procedure logically indicated, WGAR, 
within one month after receipt of the Commission’s letter, 
on August 23, 1945 filed its application for increase in 
power to 50 kw to comply with the condition of its license. 
One month and a half later Simmons, on October 8, 1945, 
applied for the assignment to him of the frequency licensed 
to WGAR. 

There is one important distinction between the instant 
case and the original appeal. This distinction is not ap¬ 
parent from a reading of the “Statement of the Proceed¬ 
ings Below” in Appellant’s brief. Simmons’ presentation 
gives the impression erroneously that WGAR’s action, in 
applying for an increase in power on its existing frequency 
assignment in compliance with the condition to its license, 
opened up the original proceeding de novo. In the original 
case Simmons and WGAR were competing applicants for 
the use of the same frequency then unassigned, i.e., 1220 kc. 
In this case Simmons is again applying for 1220 kc which 
is now the frequency licensed to WGAR. Simmons is now 
before this Court because he failed to make out a sufficiently 
strong case before the Commission to warrant the drastic 
action of taking away WGAR’s existing frequency assign¬ 
ment. In addition, he failed to take the necessary proced¬ 
ural steps to place the Commission in a position where it 
would have power to take such drastic action. 

In presenting his application before the Commission, 
Simmons by his own choice staked his success or failure 
on a startling and bizarre policy which seems to have been 
designed to bait the Commission into a holding which Sim¬ 
mons might later attack as censorship. Simmons told the 
Commission that, during the entire normal broadcast day 
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(excluding only sunrise service prior to 8 a.m.), # he would 
broadcast exclusively only network programs of the Co¬ 
lumbia Broadcasting System. This policy means that'Sim¬ 
mons’ station would not be available during daytirrle or 
nighttime hours for the broadcast of any local programs, 
or of any programs of any other network or organization. 
The necessary effect of this policy would be to give Colum¬ 
bia Broadcasting System exclusive option time over Sim¬ 
mons’ station for the broadcast of 100% of the programs 
originated by this network, and that Simmons would not 
reject any programs offered by the Columbia Broadcasting 
System. 

The Commission based its denial of Simmons’ applica¬ 
tion on the grounds of Simmons’ proposed policy. Tfiere 
is no question as to the facts or as to the findings of fact 
being supported by the evidence. The single question of 
law before this Court is whether or not the Commission 
may deny an application for a radio station license and 
refuse even to consider taking away the license of an exist¬ 
ing station where the latter is admittedly rendering a nieri- 
torious service in the public interest and the applicant has 
nothing better to offer than the novel policy proposed by 
Simmons to the Commission. 

A grant of Simmons’ application would necessarily in¬ 
volve revocation, refusal to renew, or compulsory modifica¬ 
tion of the license held by WGAR with respect to its Con¬ 
tinued use of 1220 kc. A grant of WGAR’s application, 
however, involves no change in the existing assignment to 
Simmons. Simmons does not contend that he is legallv 
aggrieved or adversely affected by the Commission’s; de¬ 
cision as such (R. 4-6, 59-60). Simmons is before this Cqurt 
as an applicant for the frequency assigned to WGAR. jHis 
interest in this case is not based on his status as an existing 
licensee. 

*What service Simmons proposed to render from 5:00 to 8:00 a.m., hs[s no 
bearing on the Commission’s decision, and is immaterial to the issues of| thi» 
case. 

i 



n. ARGUMENT. 

A. Appellant Failed to Sustain Required Burden of Proof. 

Simmons contends in his notice of appeal that the Com¬ 
mission’s decision is in error in denying his application 
without making a direct comparison between it and the ap¬ 
plication of WGAR (R. 4). This point is not argued in 
Appellant’s brief. However, in his statement of the pro¬ 
ceedings, reference is made to the terms ‘‘comparative” 
hearing and “competitive” applications. It is quite evi¬ 
dent that the theory of Appellant’s case is based on a mis¬ 
conception that, if an existing licensee applies for an in¬ 
crease in power on his present assignment, the frequency 
reverts to “public domain” and is opened up for applica¬ 
tion to all comers on a competitive basis as in the case of 
an original assignment of a frequency not theretofore in 
use. 

Considering the merits of this question briefly, we note 
that Simmons is now in a much weaker position on this 
point than on the original appeal when the same issue was 
determined against him (R. 145, 156). In this case we do 
not have a situation where each of two applicants are ap¬ 
plying for the same unassigned frequency (as Simmons and 
WGAR were in 1942). For example in Ashbacker Radio 
Cory. v. F. C. C., 326 U. S. 327, which was decided on a 
right-of-hearing issue not relevant here, both Ashbacker 
Radio Corp. and Fetzer Broadcasting Co. were competing 
applicants for assignment of the same frequency, 1230 kc, 
which at the time of their applying was not assigned to 
either. This situation prevailed as between Simmons and 
WGAR in 1942, but Simmons in the original case (contrary 
to Ashbacker Radio Corp.) was given a full hearing prior 
to the grant of WGAR’s application. Simmons is now ap¬ 
plying for the frequency presently assigned to WGAR. 

In this situation, an applicant, in requesting assignment 
to him of a frequency used by an existing station, must 
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carry the burden of affirmatively establishing that compelling 
considerations of public interest require the frequency to 
be taken away from the existing licensee and reassigned to 
the new applicant. Simmons’ showing in support of his ap¬ 
plication did not meet this burden. This Court in its opin¬ 
ion in Journal Co. v. F. R. C., 48 F. 2d 461, 463, stated; 

“The installation and maintenance of broadcasting 
stations involve a very considerable expense. Wh^re a 
broadcasting station has been constructed and hiain- 
tained in good faith, it is in the interest of the public 
and common justice to the owmer of the station th^t its 
status should not be injuriously affected, except for 
compelling reasons. Chicago Fed. of Labor v. Fed. 
Radio Comm., 59 App. D. C. 333, 41 F. (2d) 422. Un¬ 
less such a policy is maintained, the public will ne t re¬ 
ceive the character of service which we are convinced 
the Radio Act was intended to insure. No station that 
has been operated in good faith should be subjected to 
a change of frequency or power or to a reduction of its 
normal and established service area, except for Com¬ 
pelling reasons.” j 

BERRY: “Communications by Wire and Radio,” j.937, 
p. 166, Note 718: 

“After the decision of Saltzman et al. v. Stromtyerg- 
Carlson Co. (60 App. D. C. 31, 46 F. (2) 612, the Fed¬ 
eral Radio Commission urged the adoption by Congress 
of a provision similar to that contained in section 312 
(b). In the regulation of radio and the issuanc^ of 
licenses for operation on a definitely limited nurpber 
of frequencies or channels of communication, the (^xer- 
cise of authority conferred by said section is necessary 
in order to maintain a national scheme of allocation. 
But that authority will not be invoked in an ordinary 
case at the instance of an individual station when no 
general public necessity exists for exercise of the au¬ 
thority there conferred (Petition for Reconsideration 
by Universal Broadcasting Corp. (WLWL), Dojcket 
2830, May 14, 1935).” 
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In Chicago Federation of Labor v. F. R. C., 41 F. 2d 422, 
423, this Court held: 

“It is not consistent with true public convenience, in¬ 
terest, or necessity, that meritorious stations like 
WBBM and KFAB should be deprived of broadcasting 
privileges when once granted to them, which they have 
at great cost prepared themselves to exercise, unless 
clear and sound reasons of public policy demand such 
action. The cause of independent broadcasting in gen¬ 
eral would be seriously endangered and public interests 
correspondingly prejudiced, if the licenses of estab¬ 
lished stations should arbitrarily be withdrawn from 
them, and appropriated to the use of other stations. 
This statement does not imply any derogation of the 
controlling rule that all broadcasting privileges are 
held subject to the reasonable regulatory power of the 
United States, and that the public convenience, inter¬ 
est and necessity are the paramount considerations.” 

In Re United States Broadcasting Corp., 2 FCC Rep. 208, 
236, the Commission in its opinion stated: 

“Although the law expressly negatives a vested right 
in any licensee to the use of any particular frequency 
as against the reasonable regulatory powers of the 
government, the Federal Radio Commissioon early in 
its administration enunciated the principle that true 
public interest requires that existing stations should 
not be deprived of broadcasting privileges unless sound 
reasons of public policy demand such action. The 
United States Court of Appeals for the District of Co¬ 
lumbia in Chicago Federation of Labor v. Federal 
Radio Commission, 59 App. D. C. 333, approved this 
principle. We recognize also that the principle is pred¬ 
icated upon the proposition that the existing station is 
doing as good or better job than a new applicant can 
or will do.” 

In each of the last two above cited cases the licensee of 
the existing station would have been compelled to cease op¬ 
erations if the application of the other party -were granted. 
In this case, Simmons suggested that WGAR continue in 
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operation on a different frequency.* This distinction is only 
one of degree. Simmons cites no cases, and we knoy of 
none, where an applicant has been successful in forcing a 
licensee to vacate his existing frequency assignment and 
have his license modified to a different frequency merely 
on a showing that such applicant wants to improve hisj own 
position. On the contrary, In re Peoria Broadcasting Com¬ 
pany, 1 FCC. Rep. 167, this question was before the Com¬ 
mission. In that case the Commission held “that undei* the 
conditions presented here, requiring Station WTAD to be 
either deleted or removed to a local frequency with h re¬ 
duction in power to 100 w T atts, it would not be in the public 
interest to grant the application of the Peoria Broadcasting 
Company. ’ ’ 

The situation in this case is clearly distinguishable irom 
cases under the zone-quota system e. g., F. R. C. v. Nelson 
Bros. Bond <& Mortgage Co., 289 U. S. 266; and from cases 
where the existing licensee has been guilty of conduct war¬ 
ranting revocation or denial of his license, e. g., In re U. S. 
Broadcasting Corp., supra. The drastic action of appro¬ 
priating the frequency assigned to another is contemplated 
under Section 312(b) of the Act, but Simmons failed to 
petition the Commission to invoke Section 312(b) in this 
proceeding. Nor have any proceedings been instituted to re¬ 
voke WGAR’s license, or leading to compulsory modifica¬ 
tion, or denial of renewal. See FCC v. National Broadcast¬ 
ing Co., 391 U. S. 239. 

Although the Commission’s decision is based on another 
ground, the above facts on this point are apparent frorr^ the 
face of the Commission’s opinion. The application! of 
WGAR to increase its power and the application of Sim¬ 
mons for the assignment to him of the frequency licensed 
to WGAR are obviously not in pari materia. Simnions 


* This would mean an enforced modification of WGAR’s license from 1 1220 
kc to 1350 kc. Operation of WGAR on 1350 kc at 5 kw as compared witjh its 
operation on 1220 kc at 5 kw (not 50 kw) would result in a loss of WGAR’s 
daytime service to a population of 445,61S and to an area of 2,365 square 
miles; and, a loss of nighttime service to a population of 243,369 and to an 
area of 448 square miles (R. 125). 
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failed to establish any facts or initiate any procedure war¬ 
ranting action of taking away the frequency assigned to 
WGAR. We raise this point here in answer to Appellant’s 
assertion that his application and that of WGAR were com¬ 
petitive and required comparative consideration by the 
Commission. Since Simmons failed to make out a case 
which would warrant his appropriation of the frequency 
assignment to WGAR, we question that he has a proper 
standing to raise the “censorship” issue on this appeal, 
and most certainly he is not entitled to a grant of his ap¬ 
plication. 

B. The Commission’s Decision Does Not Constitute Censor¬ 
ship or Abridge Appellant’s Freedom of Speech. 

The skeleton facts material to this issue are: 

Simmons filed an application with the Commission 
requesting the frequency licensed to WGAR. 

The Commission asked Simmons: “What type and 
character of service do you propose to render?” 

Simmons replied: “I propose to broadcast exclu¬ 
sively one hundred per cent of the programs offered 
by one national network.” 

The Commission denied his application on the ground 
that under such a policy Simmons did not make out a 
showing justifying an improvement in his facilities. 

On the bare facts of the case it is difficult to understand how 
Simmons’ right to freedom of speech is abridged by the 
Commission’s denial of his application for WGAR’s fre¬ 
quency, quite regardless of the type or character of service 
he proposed. Insofar as this decision is concerned, Sim¬ 
mons is left in status quo as the licensee of Station WADC 
at Akron, Ohio, with freedom to choose what service he 
will or will not render. 

In the application, as originally presented to the Com¬ 
mission, Simmons proposed to continue substantially the 
same type and character of service as theretofore rendered 
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R. 8, 9, 10). He did not then propose to broadcast exclu¬ 
sively all the programs of one national network. He ^lid 
not propose to deny use of his station for the broadcast of 
local programs. On the contrary, he specifically listed sqme 
twenty-one or more organizations or types of organizations 
with which he proposed to cooperate in providing local ser¬ 
vice. He subsequently changed his position by amendment 
to his application filed April 7, 1946 (R. 24, 25). And oral 
testimony before the Commission revealed the following as 
Simmons’ proposed policy (R. 40-43, 58): 

“We feel that we will be serving a definite need, and 
the over-all picture of Columbia Broadcasting System 
is such that we will take care of our territory with edu¬ 
cational, religious, and all other types of programs. 

# # * # # 

“A. One hundred per cent yes. That is, our sched¬ 
ule would call for all CBS programs. 

# * # * « 

“We will cut no Columbia regardless of whether it 
is sustaining or commercial. 

* * # * * 

“We could think of no instances which we would be 
interested in carrying a Cleveland program, or jan 
Akron program, or a Canton program.” 

The policy as outlined above was adopted by Simmohs 
on his own voluntary act. It is not based on any under¬ 
standing or consultation with the Columbia Broadcasting 
System, Inc. (R. 59). Simmons’ proposed policy even dif¬ 
fers from that followed by radio stations which are wholly 
owned by national network organizations, and which t|hc 
Commission finds do provide local service (R. 139). In tljis 
connection, Columbia Broadcasting System, Inc., in its brijef 
in the Network Broadcasting Investigation Case, Docket 
No. 5060, at page 56, stated: 

“Columbia does not pretend to fill the entire pro¬ 
gram needs of its affiliated stations. It would not <lo 
so if it could. It makes an effort to supply the station 



with programs of a general and national interest and 
leaves to the station the responsibility of serving the 
local needs of the station audience.” 

We read the Commission’s decision to hold that a radio 
station licensee must maintain himself free to choose or 
reject what programs he will or will not broadcast, whether 
or not these programs are originated locally or by a na¬ 
tional network. Simmons voluntarily has taken the posi¬ 
tion flat-footedly that he will broadcast all of the programs 
originated by one national network and that he will not 
cut any of its programs. In taking this position, Simmons 
has denied to himself the freedom to choose what programs 
he will accept or reject. That, as we understand it, is the 
essence of the Commission’s decision. We do not consider 
this action to violate Simmons’ right of free speech. On 
the contrary, this action affirms the essential freedom of a 
licensee to determine for himself what programs he shall 
or shall not broadcast. 

In Voliva v. WCBD, Inc., 313 Ill. App. 177, 39 N.E. 685, 
689, the plaintiff had a contract with the licensee to broad¬ 
cast a certain program over WCBD. Because of contro¬ 
versial matter injected into the program, the licensee re¬ 
quired the plaintiff to submit his program script to the 
station forty-eight hours in advance. Plaintiff brought suit 
to enjoin this action which was dismissed on appeal: 

“They (licensees) must necessarily be held respon¬ 
sible for all program service and may not delegate 
their ultimate responsibility for such to others.” 

In Mclntire v. Wm. Pcmyi Broadcasting Company, 151 F. 
2d 597, 599, the Court on appeal affirmed the dismissal of 
a complaint brought by a religious organization against a 
radio station licensee for his cancellation of a contract for 
the broadcast over his station of programs by the religious 
organization. The Court, in its opinion, stated: 

“It is clear from history and the interpretation of 
the Federal Communications Act that the choice of 
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programs rests with the broadcasting stations licenced 
by the FCC.” 

In National Broadcasting Co. v. U. S., 319 U. S. 190, 
87 L. ed. 1344, the United States Supreme Court, in its 
decision affirming the Chain Broadcasting Regulations of 
the Commission over various contentions raised by Na¬ 
tional Broadcasting Co. and Columbia Broadcasting Sys¬ 
tem, including the contention that these regulations abridge 
freedom of speech, adopted much of the language from the 
Commission’s Report on Chain Broadcasting, excerpts 
from which, relevant to the policy question raised in tl)is 
case, are quoted below: I 

4 ‘ 4 The important consideration is that station licen¬ 
sees are denied freedom to choose the programs whibh 
they believe best suited to their needs; in this manner 
the duty of a station licensee to operate in the public 
interest is defeated. (P. 199) 

***** 

4 4 4 A station licensee must retain sufficient freedom 6f 
action to supply the program and advertising needs of 
the local community. Local program service is a vital 
part of community life. A station should be ready, 
able, and willing to serve the needs of the local com¬ 
munity by broadcasting such outstanding local events 
as community concerts, civic meetings, local spor is 
events, and other programs of local consumer and so¬ 
cial interest. (P. 203) 

***** 

4 4 4 The licensee has the duty of determining what pro¬ 
grams shall be broadcast over his station’s facilitieb, 
and cannot lawfully delegate this duty or transfer the 
control of his station directly to the network or indi¬ 
rectly to an advertising agency. He cannot lawfully 
bind himself to accept programs in every case whefe 
he cannot sustain the burden of proof that he has ja 
better program. The licensee is obliged to reserve to 
himself the final decision as to what programs will bebt 
serve the public interest. We conclude that a licensee 
is not fulfilling his obligations to operate in the public 
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interest, and is not operating in accordance with the 
express requirements of the Communications Act, if he 
agrees to accept programs on any basis other than his 
own reasonable decision that the programs are satis¬ 
factory.’ ” (pp. 205-6) 

In this case, Simmons is placed in the anomalous position 
of having to admit, by analogy of the National Broadcast¬ 
ing Company Case, supra, that the Commission’s action in 
denying him the right, if based on contract, to broadcast 
over his station 100% of the programs of one network, 
would not be censorship; whereas, denial of his application 
based upon a voluntary proposal (which, if his application 
were granted, would become a commitment to the Commis¬ 
sion under the Commission’s interpretation of its powers) 
to broadcast over his station 100% of the programs of one 
network, is censorship. 

Whether the result is arrived at by contract with a net¬ 
work organization or by voluntary commitment to the Com¬ 
mission, the essential fact is that the licensee is not retain¬ 
ing unto himself the freedom to choose or reject what pro¬ 
grams he shall broadcast. 

That is the crux of the Commission’s decision. Its hold¬ 
ing on the facts of this case can mean nothing more. How¬ 
ever, Simmons contends that the Commission is bent on 
“an overall expansion into the field of program regula¬ 
tion,” (Brief, p. 25). This contention seems inapplicable 
to the particular facts here presented. 

The Commission in its memorandum opinion on rehear¬ 
ing answered this contention as follows (R. 159) : 

“It may be noted, for instance, that the Commission’s 
decision in no vray states that particular programs or 
types of programs WADC would have to put on the 
air before it could be considered to serve the public 
interest, nor is there a single word in the Commission’s 
decision which would be taken as indicating a Commis¬ 
sion prohibition on the broadcast of any particular 
program or type of program.” 
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If the above statement is taken at its face value (and[ no 
specific exception is made thereto in Simmons’ notic^ of 
appeal) as an administrative holding of the Commission 
that, in this case, it is not attempting to tell Simmons What 
“programs or types of programs he may or may not broad¬ 
cast” (which is our understanding of the opinion), then 1 his 
entire argument on the lack of jurisdiction of the Comrpis- 
sion over program content, however interesting it may| be 
on the subject of censorship in general, misses the mjarh 
on the particular facts of this case. For this reason, Sim¬ 
mons’ attempt to bring this case under the rule of Haiifiie- 
gan v. Esquire, Inc., 327 U. S. 146, must fail. 

I 

C. Simmons’ Appeal Under Section 402(b)(2) Should be 

Dismissed. 

This point is virtually conceded in Appellant’s brief (p^ge 
43). If Simmons does not prevail in this Court in revejrs- 
ing the Commission’s denial of his application, his notice 
of appeal presents no grounds for challenging the Commis¬ 
sion’s decision in granting WGAR’s application. His No¬ 
tice of appeal does not contend that he is legally aggrieved 
or adversely affected by this action. 

Of the several contentions in his notice of appeal umjler 
this category, only one (WGAR and WJR service area over¬ 
lap question) is argued in his brief and he frankly admits 
that the relevancy of this argument is conditioned upoi)i a 
reversal of the Commission’s decision. 

The facts as to this point are that Station WJR is locatjed 
at Detroit, Michigan, the licensee of which is WJR, Tjhe 
Goodwill Station, Inc. The majority stockholder of WGAjR, 
and his wife, hold 55.79% of the stock of WJR, The Good¬ 
will Station, Inc. Station WGAR and Station WJR are 
therefore considered under common control within t)ie 
meaning of Section 3.35 of the Rules and Regulations of tjhe 
Commission. However, the overlap of the service areas of 
Station WJR and WGAR, operating with a power of 5 kW, 
has been examined in two other proceedings before the 




Commission and lias been found to be in the public interest, 
within the terms of said Section 3.35 (R. 144). This ques¬ 
tion was examined for a third time in a proceeding directly 
related to this case, namely Docket No. 8050, in which Sim¬ 
mons petitioned unsuccessfully to delete the exception (R. 
116), resulting in the Statement of Policy on Section 3.35 
released by the Commission on April 11, 1947 (R. 119-120). 

The service area overlap between Station WGAR and 
Station WJR is not substantially increased with WGAR op¬ 
erating with 50 kw. The common service areas of Station 
WJR and of Station WGAR operating with a power of 50 
kw, for daytime hours of operation is shown on WGAR 
Exhibit 84 (R. 77), and for nighttime hours of operation 
is shown on WTxAR Exhibit 85 (R. 78). The percentage of 
population within Station WJR’s primary service area and 
also within the primary service area of WGAR, operating 
with the power of 50 kw, will be increased for daytime oper¬ 
ation by 2.75%, and for nighttime operation by 0.56%. The 
percentage of population within WGAR’s primary service 
area and also within the primary service area of Station 
WJR, will actually be decreased , for daytime operation by 
9.0% and for nighttime operation by 17.0% (R. 79). In view 
of this showing, the Commission, upon its fourth review of 
this question, correctly concluded that the increase in power 
of Station WGAR to 50 kw would result in no substantial 
change in the service area overlap situation, which was 
found to be in the public interest and within the intent of 
said Section 3.35. 
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in. CONCLUSION. 

We urge that this Court affirm the Commission’s decision 
as to the denial of Simmons’ application, and that his ap¬ 
peal under Section 402(b)(2) be dismissed. 

i 
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